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COURT OF COMMON PLEAS, HAMILTON COUNTY, OHIO. 
JULY TERM, 1850. 
Tue Srate or Onto v. Jon C. Waxxer.—Indictment for Murder. 


HOMICIDE — MURDER — SELF-DEFENSE — CARRYING * WEAPONS — RIGHTS*AND 
DUTIES OF OFFICERS. 


The prisoner came from Indiana to Cincinnati to receive 
medical treatment for a disease in his eyes. He had been here 
about six months, when his sight. was so far restored that he was 
permitted to visit the circus in company with friends. There was 
a great crowd, and he left his friends, who were seated, to be 
nearer the ring. He was standing, with many others, observing 
the performance, but making no disturbance, when a call was 
made to stand back; Dalzell, a constable, employed to keep 
order, came in front, and ordered all to stand back. He says he 
gave the order twice, and Walker did not regard it; he there- 
upon seized him by the collar with both hands, and pushed him 
back, with considerable violence, some ten feet, when two feet 


would have been sufficient to prevent the obstruction of any one’s . 


‘view. He did not announce himself as an officer, and wore no 
badge. While pushing Walker back, he shook him roughly, 
being a much stronger man. Walker remonstrated, and put his 
hand to his bosom. Dalzell, seeing this, threatened to kill him if 
he drew a knife, and, with a violent blow of his fist upon Walker’s 
face, knocked him down, and fell upon him, holding him there. 
At this moment, Davidson, another constable, came up with an 
uplifted cane, and seized upon Walker, without announcing his 
official character or purpose. In his dying declaration, he said 
he rushed in to save him. While both the officers thus had hold 
Von. III. n. s. No. 4. 19. 
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of Walker, he drew a bowie-knife, and gave each of them one stab, 
which to Davidson proved fatal. Davidson struck him with a 


cane on his head, but whether immediately before or after the 
stab is doubtful. The whole affair did not occupy three minutes. 
Walker retreated the moment he got loose, and called for an 
officer, to whom he gave up his knife. This knife was the gift of 
a friend, when he contemplated enlisting for the Mexican war. 
He had not used it before, and was never known to have been in 
any quarrel. When leaving home to come to Cincinnati, his 
brother-in-law advised him to take the knife with him, and carry 
it if he should ever go out at night. He was about twenty-two 
years of age, never robust, and then very delicate, in consequence 
of the regimen to which he had been subjected. He had always 
been of a remarkably amiable and gentie disposition. 

The prosecution was conducted by A. G. W. Carter, prose- 
cuting attorney, and Thomas Powell, assistant. 

T. Walker, W. Y..Gholson, J. L. Scott, and A. S. Sullivan, 
conducted the defense. | 

The jury, after a few moments, rendered a verdict of acquittal. 

The charge to the jury, by Warpen, P. J., was as follows: 

Gentlemen of the Jury: Impressed by the importance. of the 
cause, and the nicety of some of the legal questions involved in 
this trial, | have, as far as possible, reduced to writing what we 
have to give you in charge. 

Did the defendant, John C. Walker, unlawfully kill Peter David- 
son? If unlawfully, did he purposely kill? If purposely, was his 
act malicious? Orwas the act, though unlawful, free from malice ? 
Or, lastly, was the high responsibility of taking. life assumed for 
the protection of another life, and in vindication of the natural law 
of SELF-DEFENSE. 

Such are the grave and solemn issues you have sworn well and 
truly to try between the Srare and the Derenpantr: well, by care- 
fully, earnestly, diligently, faithfully ascertaining the facts, so as 
to make a history of them such as you can hold up to the inspec- 
tion of your reason in the light of your conscience; truly, in 
rendering that verdict which the law itself would render, could 
it manifest its will without the aid of human ministry. 

Selected by the court, and accepted by both parties to this im- 
portant controversy, of your meeting these high responsibilities 
in the spirit,and the ia they require, the court can not 
entertain a doubt. 
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In regard to the first point of your inquiry, it is admitted that 
the physical means whereby Davidson came to his death are 
truly stated in the indictment. 

But, if the defendant did this killing, was it of purpose? Was 
there a design to kill? The intent to kill is said in the books to 
be “conclusively inferred from the deliberate use of a deadly 
weapon.” And it can not be denied that, from the deliberate use 
of an instrument calculated to produce death, an inference of a 
deadly design may, in all proper eases, be drawn with sufficient 
legal certainty. But, in order to infer so much from the mere use 
of such a weapon, you must remember, it is necessary that you 
should find that it was deliberately used and in a deadly manner ; 
for, under our statutes for stabbing, as well as from the records of 
crime, it abundantly appears that a deadly weapon may be 
deliberately and maliciously used with an intent to wound, and not 
to kill. 

The design to kill need not be a premeditated design; but the 
killing must be the fruit of a formed design to do mischief— hastily 
formed, or formed upon the moment—not deliberated, not 
premeditated. 

This “formed design,” or disposition to do mischief, is one of 
the definitions of malice, and, to an intelligent mind, not the least 
expressive. But there have been many definitions, some of which 
are more or less satisfactory according to the circumstances of 
their application. Malice is “the dictate of a wicked, depraved, 
and malignant heart, regardless of social duty, and deliberately 
bent on mischief.” It is implied by law from any deliberate, 
cruel act, however sudden, such as a killing without legal provo- 
cation or excuse; for the heart that nerves a hand uplifted 
against the life of another, who has not offended, must be a heart 
abandoned of love, of mercy, of justice, of humanity — the abode 
of malice. And, where the act shows such a disposition of mind 
as puts the actor at enmity with society and in defiance of law, 
or as shows him reckless of the dictates of humanity and duty, 
though the particular individual injured may not be especially 
the object of animosity or malevolence, still the act is, as against 
that individual, malicious; for he is included in the general 
enmity of the actor. It follows that malice is different from 
hatred, passion, or anger — different from each, but not inconsistent 
with either. For each of these may, as it were, be the instruments 
of malice, and it may coexist with them. On a former occasion, 











oo WE Ege: ER 


ee ee 








wee. 








148 State of Ohio v. Walker. 


I ventured to apply to malice an idea derived from an illustration, 
by a very fine writer, of the consistency of reason with passion, 
wherein he described the efforts of a celebrated orator as the 
manifestations of “ reason, penetrated and, as it were, made red 
hot with passion.” There is areasoning in crime— it deliberates, 
calculates; and the evil faculty thus exercised may, like the 
higher and purer reason, be generated with anger, and made red 
hot with passion. It may glow, it may burn, it may consume. 
Where 7¢ is wanting, and you have nothing but the glow or flame 
of anger, there malice also is wanting, and you witness the sim- 
ple machinery of our nature called into hasty and too violent 
action. In fine, to use a definition given by one of the counsel 
in this cause (who also enjoys the distinction of having given to 
the public a valuable treatise on law), malice “ means that dark, 
sullen, malevolent disposition of the mind, which, in the prosecu- 
tion of its mischievous purposes, is equally reckless of divine and 
human law.” Walker’s Introduction,441. Such is its essence ; its 
circumstances are as various as the changes of imagination itself. 

We may add, though we think it unnecessary, the definition 
given in one of the instructions requested : 

“ Malice is the dictate of a wicked, depraved, and malignant 
heart. It is evidenced by any act which springs from a wicked 
and corrupt nature, attended by circumstances indicating a heart 
regardless of social duty, and bent on mischief.” But malice does 
not mean anger. On the contrary, the sudden explosion of anger, 
under great provocation, rebuts the presumption of malice, which . 
is essentially cool and deliberate. In the present case, the jury 
may consider malice to be a wicked intention to kill. The State of 
Ohio v. Turner, Wright’s Rep. 27. 

We have, perhaps, sufficiently elucidated the nature of malice. 
The mode of proving it remains to be considered. This proof is 
usually derived, like that of purpose, from a consideration of the 
weapon used, and from the want of legal provocation. So as to 
preparation of such an instrument. But here we are asked to 
charge that, “in this state, every man has a constitutional right © 
to carry weapons for self-defense; and hence there is no pre- 
sumption of malice from the carrying of a weapon such as this 
knife, especially when the circumstances of procuring and car- 
rying it show that it was only for self-defense.” And we unhesi- 
tatingly give the instruction. This state has done well in 
securing to each citizen such a right; and, whatever reforms may 
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be projected, that will be a dangerous hour in which it is taken 
away. Unless connected with other testimony, this evidence affords 
no presumption of malice whatever. Sometimes the proof of 
malice consists in circumstances directly manifesting the qualities 
of mind and heart, to which we have alluded, as to be recognized 
as the very embodiment of malice itself. Declarations and 
expressions of the prisoner, recently, before, and soon after the 
fact, are competent evidence on this subject. But these are to be 
carefully scrutinized, belonging, as they do, to “the weakest and 
most suspicious class of testimony.” There is always danger 
that words may have been imperfectly heard, dimly and partially 
remembered, inaccurately repeated, and understood by the jury 
in a sense different from that intended. Different language from 
that of the defendant may be substituted by the witness, whose 
emphasis and intonation, also, may be intentionally, ignorantly, 
or accidentally different from the emphasis or intonation of the 
defendant. 

But, on the part of the defendant, it is claimed that he was 
acting, not from malice, but upon the principles of self-defense — 
a principle as sacred as that, which protected the life of Davidson 
himself — the great ultimate right of nations — the great natural, 
unsurrendered, and inalienable right of every man in society. 
What is this right? Is it a right to avenge insults or redress 


wrongs? Is it a right to take life upon : fancy, 






or conjecture ? Or, on the contrary, is itq@@aiimane recognition 
of the instinct of life and the infirmity of Man’s mind? Again: 
must the right be restricted to the measure of actual danger, or to 
that of the apparent danger, as it would be apprehended by a 
reasonable man under the same circumstances — allowing, of 
course, for excitement or passion naturally excited? On this 
subject, we can not do better than charge you in the language of 
the instructions asked : 

“If one man strikes another a blow, that other has a right to 
defend himself, and to strike a blow in his defense; but he has no 
right to revenge himself; and if, when all the danger is past, he 
strikes a blow not necessary for his defense, he commits an assault 
and a battery.” Regina v. Driscoll, 41 E.C. L. 120, 1 Carr and 
Marsh. 214; per Coleridge, J. 

“ A man who, in the lawful pursuit of his business, is attacked 
by another, under circumstances which denote an intention to 
take away his life, or to do him some enormous bodily harm, may 
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lawfully kill the assailant, provided he use all the means in his 
power otherwise to save his own life, or to prevent the intended 
harm, such as retreating as far as he can, or disabling his adver- 
sary without killing him, if it be in his power. But when the 
attack upon him is so sudden, fierce, and violent, that a retreat 
would not diminish, but increase, his danger, he may instantiy kill 
his adversary without retreating at all. And when, from the 
nature of the attack, there is reasonable ground to believe there 
is a design to destroy his life, or commit any felony upon his 
person, the killing the assailant will be excusable homicide, 
although it should afterward appear that no felony was intended.” 
Selfridge’s Trial, page 160; per Parker, C. J. 

The doctrine of the celebrated case of Se.rrmeer, just read, 
has been much discussed, and is now, with slight objections, 
settled as the law of the land, as it is the law of humanity and 
right reason. The application of it to the case of Selfridge 
appears to this court to have been improperly made by that jury; 
and we must regard the example of that case as having been 
most pernicious, in a community like ours, already too prone to 
the encouragement of an exaggerated sense of personal rights. 
Its doctrine is the law, however, and you must apply it to this case, 
if the facts warrant the application. 

In support of this claim of self-defense, it is insisted that the 
defendant was violently assaulted by Alexander Dalzell, and that 
Peter Davidson received his death wound in real or apparent 
combination and participation in that assault. It is replied, on 
the part of the state, that the said persons were constables in the 
due execution of their office, making a lawful arrest. 

Here a question of law arises for our determination, which is 
more important than difficult. These men, it is said, were public 
officers. And in an approved work we have a statement that 
ministers of justice, as bailiffs, constables, watchmen, etc., while in 
the execution of their offices, are under the peculiar protection of 
the law — a protection founded in wisdom and equity, and in every 
principle of political equity ; for without it the public tranquility 
can not possibly be maintained, or private property secured, nor, 
in the ordinary course of things, will offenders of any kind be 
amenable to justice. For these reasons, the killing of officers so 
employed has been deemed murder of malice prepense, as being 
an outrage willfully committed in defiance of the justice of the 
kingdom. 1 Russ. 532. This protection, undoubtedly, ought to be — 
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given ; and liberal presumptions have ever been extended to the 
conduct of the public servants. But we do not regard the killing 
of an officer as malicious, simply because he was an oflicer in the 
due execution of his office; there might be an entire absence of 
malice in sucha killing. On the other hand, notwithstanding 
what we consider the too broad language of some of the author- 
ities, we are well satisfied that the mere illegality of an arrest is 
not sufficient to reduce the crime of killing from murder to man- 
slaughter. We look upon an unauthorized arrest as an assault or 
false imprisonment, more or less aggravated, according to the 
circumstances of the case; and, except as to the measure of 
resistance, which may become necessary from the official character 
of the assailant, we deem that official character unimportant in 
ascertaining the nature of the crime. 

As constables, these men were conservators of the peace. 
Their power to arrest depends upon a breach of the peace, or such 
preparations therefor as are contemplated by the statutes against 
riot, which breach or preparations occur in his view; or, it must 
be derived from warrant. Was Walker committing a breach of 
the peace? Or had these officers a warrant to arrest him? If 
he was liable to be arrested, was the proper degree of force 
exceeded ? If so, the officers in their turn became the assailants, 
and might be resisted as other assailants. It is important to 
ascertain whether they were properly present. I have always 
considered that any one, who is, ex officio, a conservator of the 
peace, has, ex officio, a right of visiting all licensed places of 
public amusement — it being more important to prevent breaches 
of the peace than to punish those who have already committed 
them. It is said Dalzell and Davidson were employed, or one of 
them was, by the managers of the circus. As officers, they could 
not be so employed. It was as individuals they acted, unless the 
contingency should arise when their public functions should be 
called into exercise. We give, on this subject, and with entire 
approbation, all but one of the instructions asked. We charge 
you: 

1. That a constable or police officer attending at, or employed 
in, a circus or place of public amusement, has no greater or other 
power than he would have, and is bound to discharge his duties 
in the same manner, that he would be, in any other place. 


2. That a constable or police officer employed to keep order | 


at a circus or place of public amusement does not, while acting 
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in the discharge of the duties of such employment, possess any 
other or greater rights than @ private individual, who might be so 
employed, in enforcing any rules or regulations provided for the 
conduct of the visitors or audience. 

8. That where any person, visiting a circus or place of amuse- 
ment, violates any rule,provided, as before stated, or is guilty of 
any disturbance or disorder, not amounting to a breach of the 
peace, such violation, disturbance, or disorder, will not justify the 
arrest of such person, or any assault or attack upon him. The 
violation, disturbance, or disorder may be of such a character as 
to justify the expulsion of such person, but the proprietor of such 
circus, or place of amusement, or those in his employment, before 
assaulting, in any manner, the body of such person, must first 
require him to leave, and then, on his refusal,can only use such 
force as may be necessury to remove him from the place or house. 

All of which, after all, may be expressed in a single sentence : 
Justice accepts no man’s hire— goes into no man’s livery. 
Conservators of the peace belong to the whole public, not 
to a faction, or to any single man. Hence, a public officer can 
not arrest at the command, or by the virtue of the employment, 
of any private citizen, but is restricted to the general law. 
Otherwise, the owner of a railroad, or a steamboat, or a hotel, or 
a circus, may legislate, and enforce their own laws by officers 
peculiarly in their own interest. If one misbehave at a tavern, 
he may be requested to leave, and, if he refuse, sufficient force 
may be applied to remove him. If he resist that force, he breaks 
the peace; if he break the peace, a conservator of the peace 
may lawfully arrest him on actual view. But the request to leave 
is the first and indispensable requisite. 

We are asked further to charge “that it is the duty of any 
officer, or other person, who interferes in an encounter between 
two individuals, to give notice, in some manner, of his character or 
intention in so interfering. If, in so interfering without notice, 
he receives an injury or blow frem the party not in the wrong in 
such encounter, such party having no knowledge of his character 
or intention, there is no greater responsibility on such party for 
such injury, or blow, than there would be, had the same been 
inflicted on the other party to the encounter.” Though the latter 
clause of this charge may, perhaps, sufficiently explain the former, 
we can not charge you in the very words asked. No notice need 
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be given, if the circumstances show that the party Anew the 
character or intention of the person interfering. 

We would not besunderstood as adopting the doctrine of the 
authorities cited as applicable to public meetings. There is an 
important distinction between public meetings in England and 
assemblies of the people in this country. The right to assemble, 
to deliberate, and to resolve, is a fundamental right ; and Iam not 
prepared to say that he who wantonly disturbs a public meeting 
may not instantly be arrested as a disturber of the peace. But 
itis different with a circus, or other place of amusement; and 
we fully recognize the doctrine so applied. 





IN THE SWITZERLAND CIRCUIT COURT, INDIANA. 


NOVEMBER TERM, 1850. 
Tue Strate or Inpiana v. Henry Hourzciaw. 


Henry Holtzclaw, senior, was indicted for the murder of Joseph 
Howard, by shooting him with a pistol, while engaged in the 
discharge of his duty in making an arrest. Upon the close of the 
testimony, A. C. Downey, P. J., charged the jury as follows: 

Gentlemen of the Jury: You have heard the evidence in the 
case now about to be submitted to you, and are the exclusive 
judges of its tendency to sustain the allegations in the indictment. 
I will not attempt to recapitulate the testimony which has been 
given, but will content myself with stating to you what I believe 
to be the law of the case, and leave you to apply it to the facts as 
established by the evidence. 

The indictment in this case is against Henry Holtzclaw, senior, 
Eli Holtzclaw, Thomas Holtzclaw, and Henry Holtzclaw, junior. 

It charges that on the 9th day of May, 1850, at the county of 
Jefferson, from which county the cause has been brought here by 
change of venue, Henry Holtzclaw, junior, committed the crime of 
murder, by shooting one Joseph Howard with a pistol, and giving 
him a wound, from the effects of which he afterward died; and 
that the other persons named in the indictment were present, 
aiding and assisting him in the commission of the crime. 

The statute of the state, section 45, page 970, declares that 
every person who shall be aiding or abetting in the commission of 

Von. Ul. yn. s. No. 4. 29. 
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any crime or offense specified in the fifty-third chapter of the 
Revised Statutes (among which are the crimes of murder in the 
first and second degrees and manslaughter), or who shall counsel, 
encourage, hire, command, or otherwise procure such crime or 
offense to be committed, shall suffer the same punishment and 
penalties which are by law prescribed for the punishment of the 
principal offender. 

The indictment, therefore, may be considered as substantially 
charging all the persons named in it with the crime of murder. 

Henry Holtzclaw, senior, is the only person on trial, and you 
have nothing to do with the others named: in the indictment, 
except so far as it is necessary that their guilt shall be proved, 
to enable you to determine the guilt or innocence of the defendant 
on trial. 

The indictment in this case charges the defendant with aiding 
to commit a murder in the first degree ; but it is provided by law, 
statute, section 14, page 988, that, upon an indictment for murder 
in the first degree, the jury may find the defendant not guilty 
of the crime in the degree charged in the indictment, and may 
find him guilty of such murder in the second degree ; or they may 
find him guilty of manslaughter. 

The crime of murder, in the first degree, is defined as follows, 
by our statute, section 2, page 960: If any person of sound 
memory and discretion, shall purposely, and of deliberate and 
premeditated malice, kill any reasonable creature, in being and 
under the peace of this state, such person shall be deemed guilty 
of murder in the first degree ; and by the same section, and a law 
passed in 1846, it is provided that, upon conviction, the punish- 
ment shall be death, or imprisonment in the state’s prison, at hard 
labor for life, at the discretion of the jury trying the case. 

You will observe that, to constitute murder in the first degree, 
the act must be perpetrated purposely, and not by accident or mis- 
chance only. There must be deliberation and premeditation ; and 
hence, if the act is done in a sudden quarrel or difficulty, and 
without having been thought of and determined upon beforehand, 
it is not murder jin the first degree, though the killing may have 
been done purposely and maliciously. 

If you find, however, that Henry Holtzclaw, junior, did purposely, 
and of deliberate and premeditated malice, kill Joseph Howard, the 
person named in the indictment, in the manner alleged in the 

ndictment, and that the defendant aided, assisted, counseled, 
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encouraged, or abetted him in so doing, you should find the 
defendant guilty of murder in the first degree. 

If you find the defendant not guilty of aiding to commit a 
murder in the first degree, you will then inquire whether the 
evidence will warrant his conviction of aidingto commit a murder 
in the second degree. 

Murder in the second degree is defined by law, statute, page 961, 
section 5, as follows: If any person shall, purposely and maliciously, 
but without deliberation and premeditation, kill any human being, 
every such person shall be deemed guilty of murder in the second 
degree, and on conviction thereof shall be imprisoned in the state 
prison, and kept at hard labor during life. 

To constitute murder in this degree, you will observe that it is 
not necessary that there should be deliberation or premeditation, as 
in the first degree; but it must be proved that the killing was 
purposely and maliciously done. It is not necessary that the act 
of killing should have been thought or resolved upon for any 
length of time beforehand. 

If you find then that Henry Holtzclaw, junior, purposely and 
maliciously, but without deliberation and premeditation, killed the 
deceased in the manner alleged in the indictment, and that 
the defendant aided, counseled, commanded, or assisted in 
perpetrating the crime, you should find him guilty of murder in 
the second degree. 

The warrant which the deceased held for the arrest of Thomas 
Holtzclaw, authorized him to make the arrest, and it was unlawful 
for any one to resist him in the discharge of that duty, or to 
rescue the person for whom he had the warrant after he had 
made the arrest. The law, in regard to the resisting and killing 
of officers in the discharge of duty, is laid down as follows: 
When a person having authority to make an arrest, using the 
proper means for that purpose, is resisted in doing so, and killed, 
it will be murder in all who take a part in such resistance. 

If, then, you find that Howard went to the store of the defendant 
with the warrant, which has been given in evidence, to arrest 
Thomas Holtzclaw, and informed him and the others indicted of 
his character as an officer, and of his business to arrest Thomas, 
and Thomas refused to go with him, in accordance with the com- 
mand of the writ, the deceased had the legal right, and it was 
his duty, to take hold of him, and take him, by such force as was 
necessary, before the proper officer ; and if the defendant resisted 


° 











156 State of Indiana v. Holtzclaw. 


the deceased in the discharge of this duty, and forcibly took hold 
of or struck the deceased, or if he forcibly assisted in rescuing 
Thomas, and such conduct of the defendant, and the others who 
engaged in the same unlawful act with him, resulted in the death 
of the deceased, they are all, who participated in such resistance, 
rescue, and murder, equally guilty at least of murder in the second 
degree. If you are of opinion that the evidence does not warrant 
you in finding the defendant guilty of murder in either of these 
degrees, you will then inquire whether the defendant is guilty of 
manslaughter. 

Manslaughter is defined by statute, page 961, section 6, as 
follows: If any person shall unlawfully kill any human being, 
without malice express or implied, either voluntarily, wpon a sudden 
heat, or involuntarily, but in the commission of some unlawful act, 
every such person shall be deemed guilty of manslaughter, and, 
upon conviction thereof, shall be imprisoned in the state prison, 
and kept at hard labor, not more than twenty-one years, nor less 
than two years. 

It is not necessary to constitute the crime of manslaughter, that 
there should be proof of malice, or an intention to kill. Vf a 
person involuntarily, but in the commission of some unlawful act, 
unlawfully kill a human being, he is guilty of manslaughter. 

The resistance of a legal officer in the discharge of his duty, or 
the rescue of a person arrested by virtue of legal process, is an 
unlawful act within the meaning of this statute. 

If you find that the defendant and the others named in the 
indictment, or some of them, combined to resist the officer, or to 
rescue Thomas after he was arrested, and, in pursuit of this com- 
mon object or intention, the deceased was killed, the defendant is 
guilty. It is not necessary that the defendant should himself have 
actually killed the deceased. It is enough if he was present, 
aiding or encouraging, by word or act, in the perpetration of the 
crime. 

If he was only present, and did not aid or assist in the com- 
mission of the crime, though he did not interfere to prevent it, he 
is not guilty of either murder in the first or second degree, or 
manslaughter, and you should acquit him. 

The dying declarations of the deceased are proper and legal 
evidence before you. They are admitted on the ground that it is 
presumed the deceased would be as forcibly impressed with the 
obligation to speak the truth, when he was in the presence of 
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death, as if sworn in a court of justice. These declarations were 
made, however, in the absence of the party accused, and without 
an opportunity to cross-examine the person making them, and, 
for this reason, we think you should carefully consider them in 
making up you mind. 

If there are any contradictions in material points between these 
statements, they should go a great way toward weakening their 
effect, but if the different statements agree in substance, and only 
differ in non-essential or immaterial points, these should not 
affect the weight of the statements. 

You are the exclusive judges of the credibility of witnesses and 
the weight of the evidence. You are also the judges of the law 
in this case. To authorize you to find the defendant guilty you 
must be satisfied of every essential fact beyond a reasonable doubt. 

If you find the defendant guilty you will specify the particular 
crime of which you find him guilty, and if of murder in the first 
degree, you will say whether he shall suffer the penalty of death, 
or shall be imprisoned in the state prison for life. 

If you find him guilty of murder in the second degree, you will 
say so, and need not fix the penalty, as the law fixes it at 
imprisonment for life. 

If you find him guilty of manslaughter, you will say so, 
and fix the punishment of imprisonment in the state prison for 
not more than twenty-one years nor less than two years. 

If you, find him not guilty, you will say so, and no more. 


Nore sy THE Eprrors.—In Indiana, the use of a dangerous 
weapon under a provocation by words only, or under no provo- 
cation, is always evidence of malice aforethought. As to what is 
malice, and how proved, see Beauchamp v. Indiana, 6 Blackf. 300. 
As to the sufficiency of the indictment in manslaughter, Dias v. 
Indiana, 7 Blackf. 20. In cases of murder, Fuller v. Indiana, 
Jerry v. Indiana, 1 Blackf. 63,317,395 ; Indiana v. Young,7 West. 
Law Journal, 161. 

The Ohio decisions, iw the same subjects, are Shoemaker v. 
Ohio, 12 Ohio R. 48 ; R. Montgomery v. Ohio,11 Ohio R. 424; 
Ohio v. Noble, Ohio v. Powell, 1 West. Law Journal, 22,273 ; Clark 
v. Ohio, 12 Ohio R. 483; Ohiov. Turner, Ohio v. Town, Wright’s 
R. 27, 76, as explained in 11 Ohio R. 424; United States v. 
Warner, 6 West. Law Journal, 476; Suicliffe v. Ohio, 18 Ohio 
R. 469. 

In Indiana, the substance of dying declarations may be proved. 
Ward v. Indiana, 8 Blackf. 101. And this is supposed to be the 
law of Ohio. * Wagers v. Dickey, 17 Ohio R. 489 
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CIRCUIT COURT OF THE U. 8. FOR THE DISTRICT OF OHIO. 


JULY TERM, 1850. 


Exuisua Bioomer v. Joun H. Srouuey. 


PATENT RIGHT—LEGISLATIVE EXTENSION—SURRENDER AND RENEWAL— 
EFFECT OF BOTH ON PREVIOUSLY ACQUIRED RIGHTS. 


1. Congress has the constitutional power to grant the extension of a patent which has 
been renewed under the act of 1836. 

2. Any legislative act, which does not assume the form of a contract, may be repealed by 
a subsequent legislature. 

3. It was in the constitutional power of Congress to make special grants to inventors, or to 
authorize them to be issued in the modes provided. 

4. In granting public lands certain forms and modes of proceeding were required by law. 

5. But this does not prevent Congress from making legislative grants. 

6. The same principle applies in making grants to inventors. They must be limited; but 
they are issued under established modes, or at the discretion of Congress. 

7. By the construction of the act of 1836, the licensee of a planing machine, may run his 
machine under an extension of the right, by that act. 

8. But that act has no application to an extension of the right by Congress. 

9. There being no provision in the act extending the right, nor in the contract that the 
assignee should have an interest in the renewal of the patent, none can be implied. 

10. A surrender and correction of a patent, give effect to it in all cases of infringement 
subsequently accruing, though the patent was originally invalid. 

11. And, for this purpose, the correction of the patent is considered as having been made 
at the time it was originally issued. 


Messrs. Corrin, Norton, and Stansery, for plaintiff; Mr. Waixer, for gefendant. 


OPINION OF THE COURT, BY MR. JTSTICE McLEAN. 


The plaintiff claims, as assignee, the exclusive right of using 
Woodworth’s planing machine, and authorizing others to use it, 
within the county of Hamilton, in this state, including a certain 
district opposite thereto, in the state of Kentucky; and this bill 
was filed, and an injunction obtained, to enjoin the defendant 
from running the machine, in violation of the plaintiff’s right. The 
injunction was granted in vacation, and a motion is now made 
to dissolve it on the following grounds : 

1. The extension of the patent granted by Congress was not 
within its constitutional power, and is, consequently, void. 

2. If valid prospectively, the extension can not affect, injuriously, 
previously acquired rights. 

3. A surrender and renewal of the patent can not affect 
previously acquired rights. 
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Woodworth obtained his patent on the 27th of December, 
1828. The patentee died the 9th of February, 1839. On the 
16th of November, 1842, the patent was extended seven years, 
on the application of his administrator, and Congress extended 
the patent another term of seven years, on the 26th of February, 
1845. On the 8th of July, 1845, the original patent was sur- 
rendered, and certain defects being corrected, it was reissued. 
Bloomer, the plaintiff, claims the title through several assign- 
ments ; and, among others, one from Brooks and Morris, who 
acquired title 29th of August, 1843, and held it until November 
4, 1845. On the 11th of September, 1843, they made a license 
to Stolley. Bloomer’s title was acquiredJuly 2, 1849. 

The original patent would have expired in 1842, but, being 
extended under the act of 1836, it was continued to 1849. The 
validity of this extension has been settled by several of the 
circuit courts ; and, finally, by the supreme court, no objection is 
made to it. But the extension, by Congress, is alleged to be 
invalid ; and as the right set up by the complainant was derived 
under this extension, it is alleged to be of no validity. 

By the eighth section of the first article of the constitution, 
power is given to Congress to “ promote the progress of science 
and useful arts, by renewing, for limited times, to authors and 
inventors, an exclusive right to their respective writings and 
discoveries.” And it is contended that the time of the grant must 
be limited by Congress in each case as it arises, or by a general 
provision applicable to all cases, and that the latter would seem 
to be the most appropriate, if not the only mode of making the 
grant. Special legislation, it is said, on such a subject, is not only 
opposed to the spirit of our institutions, but it would be impos- 
sible to legislate in each particular case. That the object being 
to receive an exclusive right, in order to promote the progress of 
invention, an established mode of procedure is implied. The 
terms are general to all “authors and inventors,” which implies a 
general regulation on the subject. The time must be limited; 
and this can not be done, it is argued, consistently with the consti- 
tution and the general, policy of our laws, except by a general 
rule of action. That laws can not be just which are unequal ; 
and this, it is insisted, was the original understanding of Congress, 
as appears by the first patent act and acts subsequently passed. 
The grant was limited to fourteen years, with the power to certain 
officers, designated, in the act of 1836, on the proof of certain 
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facts, to extend the patent for seven years. This power of extension 
was first given in the act of 1832. It was tobe done by Congress 
on petition and notice. The object of the renewal is to com- 
pensate the inventor, on proof that he has not been compensated 
for his “ingenuity, labor, and expense,” in the matter of his 
invention ; and this was made the ground of extension, whether 
by Congress or by certain officers of the government. 

It is insisted that, by the act of 1836, Congress exhausted its 
powers, and, consequently, can not extend the limitation of the 
grant ; if thisfeould be done, the limitation of the constitution 
would become a dead letter; and it is urged that the reasoning 
in McCulloch v. Marylqgd, 4 Wheat. 316, in this respect, is 
conclusive against the power of Congress. ~ 

When a rule of action is prescribed for the exercise of the 
executive or judicial power, it must conform to such rule; and, 
generally, where no appeal is given, the power, in a particular 
case, terminates when the act is done; but this is not the character 
of a iegislative power. 

There would seem to be no doubt that the constitutional power 
in question might have been fully exercised by Congress in 
making special grants; this might have engrossed much of the 
time of Congress, and it might not be thought the most competent 
body to investigate the facts and do equal justice to inventors ; 
but this would be a question of expediency, and not of constitu- 
tional power. Congress, from the elements of which it is com- 
posed, is not considered the most fit tribunal to investigate claims ; 
and yet it continues to exercise this power. 

Unlike the decision of a court, a legislative act does not bind a 
subsequent legislature. Each body possesses the same power, 
and has a right to exercise the same discretion. Measures, 
though often rejected, may receive legislative sanction. There is 
no mode by which a:legislative act can be made irrepealable, 
except it assume the form and substance of a contract. 

If in any line of legislation a permanent character could be 
given to acts, the most injurious consequences would result to the . 
country. Its policy would become fixed and unchangeable on 
great national interests, which might retard, if not destroy, the 
public prosperity. Every legislative body, unless restricted by 
the constitution, may modify or abolish the acts of its prede- 
cessors; whether it would be wise to do so, is a matter for 
legislative discretion. 
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Congress adopted a system for the sale and granting of the 
public lands, but no one doubts that it may make special grants 
of land by law. This has been done; and the same principle 
applies to the granting of an exclusive right to an inventor. 
The machinery through which this right is ordinarily applied for, 
and obtained, may be dispensed with, and the title may be con- 
ferred by a legislative grant; and this may be done in regard to 
the extension of an exclusive right by Congress, the same as in 
originally granting it. No constitutional restriction appears to 
exist against the exercise of this power by Congress. Whether 
such a restriction may be found in previously acquired rights, will 
be considered under another head. 

There is no prohibition in the law against a second extension, 
while provision is made for a first extension, should the inventor 
bring himself within it. The expressed policy of the law is to 
compensate the inventor, not only for his expense, but for his labor 
and ingenuity ; and, if this object be not attained by a first exten- 
sion, there would seem to be justice in a second. This can only 
be done by act of Congress, as the law makes no provision on 
the subject. Had the act of Congress provided for a second 
extension, on the same principles of the first one, the power could 
not have been questioned. 

It is said monopolies are odious ; but a patent right, that shall 
compensate the inventor, is not a monopoly, in the general sense 
of that term. The inventor takes nothing from society. He 
confers upon it a benefit by his labor and ingenuity; and it is 
reasonable that he should be paid for such services, and the law 
designs to give him nothing more than a compensation; he is 
entitled to this by the immutable principles of justice, and it is 
believed to be given to him by the laws of all civilized nations. 

It is alleged that there was no inquiry as to the expenses and 
labor, when this patent was extended by act of Congress. It is 
not the province of the judiciary to inquire into the reasons which 
induced the passage of the law, with the view of testing its 
validity. If constitutional, it must be enforced, without regard to 
the policy or justice which dictated it. 

The second ground assumes that if Congress had power to 
extend the right of the patentee, it can only operate prospectively. 

Stolley obtained his license the 11th of September, 1843, to run 
one of the Woodworth’s machines, until the expiration of the 
judicial extension under the act of 1836. As the law stood, the 

Vou. Il. nx. s. No. 4. 21. 
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exclusive right would then expire and become common; and it 
is argued that it may be fairly presumed this expectation induced 
the defendant to incur the expense of purchasing the planing 
machine and putting it in operation ; but, if this law affect his 
right, he must take out a new license, or abandon his machine and 
lose his expenditures; and a reference is made to the case of 
Wilson v. Rousseau, 4 How. 646, where the court held the licensee 
was entitled to run his machine during the extension of the patent 
under the act of 1836. 

The decision in that case was made by the construction of the 
act, and can have no application to the legislative extension 
under consideration. In that_ act of extension there was no 
saving of the right of any license, expressed or implied. 

In regard to the value of the machine, it may be a matter of 
doubt whether it was rendered less valuable by the extension of 
the exclusive right. A right which becomes common can be of no 
more value to one person than another, except as the capacity 
and efficiency of one may be superior to another. If the right to 
use the machine be common, in all probability it could not be 
sold for a higher price than it would bring under an extension of 
the exclusive right. In the latter case, a license must be pur- 
chased ; but more than a compensation for this would be realized 
in lessening the competition : so that, whether the licensee should 
elect to run his machine or to sell it, his interests would not 
be much, if any, affected by an extension of the right. To pre- 
sume that the patentee would fix the price of a license so high as 
to discourage a purchaser, is contrary to the ordinary motive of 
human action. 

If an extreme case be supposed of an individual who had 
expended a large sum in preparing to run several machines, 
under a license, which, on an extension of the right, the patentee 
shall refuse to renew, could the -law redress such an injury, whether 
real or supposed ? 

It is true the licensee may have expected that, at the termina- 
tion of the patent, the right would become common; but how 
would his case differ from any other person who had incurred an 
expenditure equally large to run machines, when the right should 
become common, but was prevented from doing so by a legislative 
extension of the patent? In both cases the same expectation 
led to the expenditure, and the same act of extension to the 
disappointment. In principle the claims would be the same ; and 
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if the licensee could be held exempt from the operation of the 
act, the other would be equally exempt. The true answer to the 
case put is, the expenditure made by the licensee, or any other 
person, was made with a presumed knowledge of the law that 
Congress had power to extend the patent; and, with this know!- 
edge, the risk of a renewal of the patent was incurred. Under 
such circumstances, there can be no ground for complaint. Con- 
gress might have imposed conditions favorable to the licensee, on 
the renewal of the right ; but this not having been done, and there 
being no provision in the contract of license beyound the term of 
the patent, none can be implied. 

A retrospective law is not, necessarily, unconstitutional. No 
state can impair the obligations of a contract; but this inhibition 
does not apply to the general government. In Satterlee v. Mat- 
thewson, 2 Peters, 380, this court held that a statute of Pennsylvania 
was valid, which declared that the relation of landlord and tenant 
should exist under a certain Connecticut title in that state, 
although, prior to such statute, the courts had decided that no such 
relation existed, and effect was given to this statute by the courts 
of the state, and by the supreme court in the case above cited. 

The third ground assumes that the surrender and renewal of 
the patent can not affect previously acquired rights. 

How was the interest of Stolley affected by the legislative 
extension and subsequent surrender and correction of the patent ? 
In September, 1843, he received a license to run Woodworth’s 
planing machine. This was under the extension of the patent 
procured by the administrator, which ran to November, 1849. 
Now, it is admitted that the surrender and renewal of the patent 
would not affect, injurieusly, the right of Stolley. But his right 
extended only to the limitation of the renewed patent to 1849, 
and this he has fully enjoyed. That he had no right beyond this 
has been shown, under the second ground assumed by defendant’s 
counsel. Stolley must be considered as having taken his license, 
subject to the power of Congress, to extend the patent by a 
special act, as was subsequently done. 

It is said that the surrender of the patent is conclusive evidence 
of its invalidity, and, consequently, that the patentee could have 
had no rights under the original patent. This inference is not 
sustained by the facts. The patent had been sustained on all 
points of objection by several of the circuit courts and by the 
supreme court. The thirteenth section of the act of 1836. pro- 
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vides that “the patent so reissued, together with the corrected 
description and specifications, shall have the same effect and 
operation in-law, on the trial of all actions hereafter commenced 
for causes subsequently accruing, as though the same had been 
originally filed-in such corrected form, before the issuing of the 
original patent.” Now, if the patent were invalid, by reason of 
a defective specification, as contended, still the right of the plain- 
tiff is sustainable. The ground of complaint is for causes 
accruing subsequently to the reissuing of the corrected patent, 
and in all such cases the corrected patent is made to apply, by 
the act, as though it had been so issued originally. The argu- 
ment, therefore, that Stolley acquired rights under the invalid 
patent, which he could exercise under the legislative extension of 
the right, is unsustainable. He acquired no right beyond the 
term for which the patent was renewed, on the application of the 
administrator. 

The extension granted by Congress, it is said, was of the 
original patent. This is admitted. It was the original patent. 
that was surrendered and corrected after the legislative extension. 
Under that extension, the patentee could exercise all the rights, 
and claim all the privileges, conferred by the original patent. 

The motion to dissolve the injunction is overruled. 





IN THE ENGLISH COURT OF COMMON PLEAS, MAY, 1850. 
SPARTALI AND OTHERS V. BENECKE AND OTHERS. 


[rROM THE LONDON LAW JOURNAL REPORTS, VOLUME XIX, N. 8., C. B. 293.]) 


CONTRACT, CONSTRUCTION OF—EVIDENCE TO EXPLAIN. 


The plaintiff sold wool to the defendant, ‘‘to be paid for by cash im ene month, less £5 
per cent. discount.” Held, first, that the vendee was entitled to a delivery of the wool 
within one month without the payment of the price; secondly, that evidenee was inad- 
missible to show that, by usage of the trade, vendors were not bound under similar eontraets. 
to deliver wool without payment; for that such evidence sought to annex to the contract an 
incident inconsistent with its terms. 


Assumpsit. The declaration alleged that the defendants 
agreed, on the 4th of February, 1848, to buy of the plaintiffs 
thirty bales of goat’s wool at 1s. 64d. per pound, the customary 
allowance for tare and draught to be made, and the said goods to 
be delivered by the plaintiffs to the defendants on the defendants 





Spartali and others v. Benecke and others. 165 





paying the said price less £5 per cent. discount at or, at the 
option of the defendants, before the expiration of one calendar 
month from the day aforesaid. Mutual promises were then 
averred, and readiness on the part of the plaintiffs to fulfill the 
said terms. Breach, that although a calendar month had elapsed 
before the commencement of the suit, yet the defendants would 
not accept the goods or pay for them. 

The only material plea was non-assumpsit. 

The cause was tried, before Talfourd, J., at the sittings in Lon- 
don after last Hilary term, when it appeared that the goods were 
intrusted by the plaintiffs to Hughes, a broker, for sale, and that 
he made the bargain with the defendants, and gave to them a 
bought note, and to the plaintiffs a corresponding sold note, in the 
following terms: 

“ London, 4th February, 1848. Sold to Benecke Brothers, for 
account of Messrs. Spartali & Co., thirty bales of goat’s wool, 
D P 30 B, at 1s. 63d. per lb. Customary allowance for tare and 
draught, and to be paid for by cash in one month less five per 
cent discount. Commission, one per cent. 

(Signed) “ H. P. Huenes.” 

On the same day the plaintiffs sent to the defendants an invoice 
of the goods, as follows : 

“ London, 4th February, 1848. Messrs. Benecke Brothers, to 
Spartali & Lascaridi, 





For 30 bales of goat’s wool, - - - - - - £627 16 10 
Discount, 5 per cent., - - - - - - - - - 81 710 
Due March 4.” £596 9 O 


The counsel for the plaintiffs thereupon contended that the 
meaning of this contract was, that the goods were to be paid for 
in ready money within a month from the date. The learned 
judge was of opinion that it meant a sale upon credit for a month, 
and that the buyer was entitled to a delivery of the goods at any 
reasonable time after the date of the contract, within the month, 
without payment. The plaintifi’s counsel then tendered evidence 
to prove, that under this contract, by the usage of the wool trade, 
the vendors were not bound to deliver the goods without pay- 
ment. That evidence was rejected, and the plaintiff was non- 
suited, with leave to move to enter a verdict for £145. 

April 17. Byles, Serj., moved for a rule nisi accordingly, or for a 
new trial, and contended, first, that prima facie every sale was for 
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ready money, and that in this contract there were no words 
importing credit, but on the contrary, words importing that there 
was to be no credit ; secondly, that evidence was admissible to 
show, first, that “ cash in a month” meant ready money within a 
month, and, secondly, the custom with reference to which the 
parties were contracting. 

The court were of opinion that the vendee under the contract 
was entitled to have the goods delivered to him within the month 
without payment, and therefore refused the rule on the first point, 
but granted it on the second. 

April 27. Crowder and Channell, Serj., showed cause, and 
relied upon Webb v. Fuirmaner, 3 Mee. & W. 473, s. c.'7 Law J. 
Rep. n. s. Exch. 140; Trueman v. Loder, 11 Ad. & E. 589, s. c. 9 
Law J. Rep. n.s. Q. B. 165; Yates v. Pym, 6 Taunt. 446; Ford v. 
Yates, 2 Sc. N. R. 645; s. c. 10 Law J. Rep. n.s. C. P. 117; 
Greaves v. Ashlin, 3 Camp. 426; Bloxam v. Sanders, 4 B. & C. 
941; Lewis v. Marshall, 7 Man. & G. 744, s. c. 13 Law J. Rep. n. 
s. C. P. 193; Sieveking v. Dutton, 15 Law J. Rep. n. s. C. P. 276. 

Byles, Serj., and Barstow, contra, cited Syers v. Jonas, 2 Exch. 
Rep. 111; Hutton v. Warren, 1 Mee. & W. 466, s. c. 5 Law J. 
Rep. vy. s. Exch. 234 ; Wigglesworth v. Dallison, 1 Smith’s Leading 
Cases, 299, and notes; Uhde v. Warlters,3 Camp. 16; Smith v. 
Wilson, 3 B. & Ad. '728,s c. 1 Law J. Rep. x. s. K. B. 194; Bold 
v. Rayner, 1 Mee. & W. 343, s. c. 5 Law J. Rep. n. s. Exch. 172; 
Spicer v. Cooper, 1 Q. B. Rep. 424, s. ec. 10 Law J. Rep. ny. s. Q. 
B. 241; Robertson v. Jackson, 2 Com. B. Rep. 412, s. c. 15 Law J. 
Rep. n. s. C. P. 28; Simpson v. Margetson, 17 Law J. Rep. n.s. 
Q. B. 81. Cur. adv. vult. 

The judgment of the court was now delivered by Wupr, C. J.: 
This rule depends upon the question, whether the evidence at 
Nisi Prius, upon the part of the plaintiff, was properly rejected. 
This action is brought for the alleged breach of a contract for 
the purchase of a quantity of goat wool; and the only part of 
the contract which is material to the point in dispute, is that 
which states the terms of payment. The words of the contract 
are, “To be paid for by cash in one month, less £5 per cent. 
discount.” It can not be doubted but that payment of the 
contract price, at any time before the expiration of a month from 
the date of the contract, would be a performance of such 
contract ; and, therefore, that no action would lie for the price 
until after the expiration of the month. The terms of the con- 
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tract are unequivocal, and are those which are ordinarily used in 
mercantile contracts to express a sale upon credit; and they are 
almost identical with the words “ payment to be made in two 
months,” which were used in the contract referred to in the case 
of Webb v. Fairmaner, and in which the court held that the two 
months were exclusive of the day of the date of the contract. 
The question in this case at Nisi Prius was, whether the defend- 
ants, the buyers, were entitled to have the goods delivered to 
them at any time within the month without paying for them, or, 
in other words, whether the vendor was entitled to a lien upon 
the goods until payment. My learned brother Talfourd, who tried 
the cause, was of opinion, that the contract imported a sale upon 
credit for a month, and that the buyer was entitled to a delivery 
of the goods at any reasonable time after the date of the con- 
tract, within the month, without the payment of the price, 
whereupon the plaintiff tendered evidence to prove, that under 
contracts framed in terms similar to those in the present case, by 
the usage of the wool trade, the vendors were not bound to 
deliver the goods without payment. That evidence was rejected, 
and the question is, whether the evidence so rejected was 
admissible in point of law. 

The rules of law relating to the admissibility of evidence of 
the usage of trade to affect the construction of written contracts 
are well settled, and the difficulty that has arisen respecting them 
has been in their application to the varied circumstances of the 
numerous cases in which the discussion of them has been 
involved. The rules of evidence applicable to the present case 
are, first, that in mercantile contracts evidence is admissible to 
prove that the words in which the contract is expressed in the 
particular trade to which the contract refers, are used in a peculiar 
sense, and different from the sense which they ordinarily import ; 
and, secondly, that evidence of usage is admissible for the purpose 
of annexing incidents to the contract in matters upon which the 
contract is silent ; but both these rules are subject to the limita- 
tion or qualification that the peculiar sense or meaning which it is 
proposed by the evidence to attach to the words of the contract 
must not vary or contradict, either expressly or by implication, 
the terms of the written instrument. This qualification of the 
rules referred to is recognized in numerous cases, to some of 
which I shall advert; they are collected in vol. 1, of Smith’s 
Leading Cases, pp. 307-8-9. The question, therefore, is, whether 
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the evidence tendered was admissible within either of the rules 
before mentioned. It is now undoubted law, that, by a sale of 
specific goods for an agreed price, the property passes to the 
buyer, and remains at his risk; Rugg v. Minett, 11 East, 210; 
Hinde v. Whitehouse, 7 Kast, 558, and many other cases ; and it is 
equally clear law that where, by the contract, the payment is to 
be made at a future day, the lien for the price which the vendor 
would otherwise have is waived, and the purchaser is entitled to 
a present delivery of the goods without payment, upon the 
ground that the lien would be inconsistent with the stipulation in 
the contract for a future day of payment. Chase v. Westmore, 5 
M. & 8. 180; Crawshay v. Homfray, 4 B. & Ald. 50; Cowell v. 
Simpson, 16 Ves. jun. 275; and several other cases. It was not 
contended that it could be shown that the words in this contract, 
“payment in a month” were used in any sense in the trade 
which made the buyer liable to an action for non-payment of the 
price until after the expiration of a month from the date of the 
contract; and, indeed, the plaintiffs had distinctly shown their 
understanding of the contract by a delivery of an invoice. On 
the same day the contract was made, giving the weights, etc., of 
the goods, calculating the price, and deducting the discount of 
£5 per cent. from the amount, and adding the words “ due 4th of 
March,” the date of the contract being the 4th of February. 
The only question which really arises in the case is, whether the 
evidence was admissible within the rule, that by proof of usage 
in the trade an incident may be annexed to a written contract 
upon a matter upon which the contract is silent. The objection 
to the admissibility of the evidence is, that the incident sought to 
be annexed by such evidence is inconsistent with, and contra- 
dictory to, the express terms of the contract, and is by those 
terms, if not expressly, certainly by implication, excluded. The 
contract states in terms the precise time when the price is to be 
paid, “in a month,” and to require payment before that time is 
obviously inconsistent with that stipulation, and the right to 
require such payment, if not expressly, was impliedly excluded ; 
and the authorities are decisive against such a claim. The inad- 
missibility of evidence to vary the time of payment mentioned in 
agreements in writing is illustrated by a numerous class of cases 
relating to bills of exchange and promissory notes made payable 
on days certain. Adams v. Wordley, 1 Mee. & W. 374, s. c. 5 Law 
J. Rep. x. s. Exch. 158; Foster v. Jolly, 1 Cr. M. & R. 703, s. ¢. 4 
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Law J. Rep. n. s. Exch. 65; Free v. Hawkins, 8 Taunt. .92 ; 
Moseley v. Hlanford, 10 B. & C. 729, s. c. 8 Law J. Rep. K. B. 261 ; 
Hoare x. Graham, 3 Camp. 57; Rawson v. Walker, 1 Stark. 361. 
That the rule is general will also appear from decided authori- 
ties.» In Webb v. Plummer, 2 B. & Ald. 746, the question was, 
whether the evidence of custom and usage was receivable to sup- 
port the plaintiff’s demand. The plaintiff had held a farm under 
a lease which contained a covenant that the lessee or his assigns 
should at the end of the term be paid for certain matters con- 
nected with the cultivation of the farm. The action was brought 
to recover a sum of money called foldage, being an allowance 
which, by the custom of the country, was payable to an outgoing 
tenant, but which was not mentioned in the covenant. The 
evidence was held to be inadmissible upon the ground that the 
express stipulation for certain specified allowances excluded any 
claim for any other matters, notwithstanding the general custom 
of the country; and Bayley, J., said, if the lease had been silent 
as to the terms upon which the tenant was to quit, the custom of 
the country might have been evidence in support of the right, but 
that the distinct mention of “some allowances ” excluded others 
not named ; and Holroyd,, J. said, that the provisions that certain 
payments should be made, was equivalent to a declaration that 
no more should be made. In this case the time of payment was 
expressly named, and, therefore, impliedly excludes the right to 
demand payment before that time. In Hutton v. Warren evidence 
of usage was received in support of a claim, by an outgoing 
tenant, to be paid for seeds and labor bestowed on the land in the 
last year of the tenancy. It was so received upon the ground 
that the evidence was not inconsistent or contradictory to the 
terms of the lease under which the plaintiff held. Itis clear that 
that decision was not intended to infringe or extend the estab- 
lished rules, or introduce any new exception, as the case of Webb 
v. Plummer was distinctly referred to and recognized; and in the 
judgment it was said’ that the express stipulation in Webd v. 
Plummer was equivalent to a stipulation that the things mentioned 
only should be paid for, and no more, and the evidence was 
admitted upon the ground that it could not be collected from the 
lease that the parties intended to exclude the customary allow- 
ances for seed and labor. . In Ford v. Yates the contract stated 
the price of the goods, but no time of payment. The court held 
that the contract inured as a sale for ready money, and therefore 
Von. Ill. y. s. No. 4. 22. 
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rejected evidence to show it was a sale upon credit, by proving 
that the parties had always dealt upon a credit of six»months, as 
being contradictory to the contract. And in Greaves v. Ashlin, 
the contract being for the sale of hops, but silent as to the time 
of delivery, evidence of the usage of the trade, that under such 
form of contracts the buyer was bound to accept and remove the 
goods immediately, was rejected. The authority upon which the 
plaintiff relied in support of the admissibility of the evidence 
was the case of Syers v. Jonas. That case.was upon a contract 
for the sale of a specific parcel of tobacco, which made no refer- 
ence to a sample, but evidence was received to prove that, by the 
usage of the tobacco trade, all sales were by sample, whether 
the contract did or did not refer to the sample. The evidence 
was received upon the ground that the incident sought to be 
annexed was not inconsistent with the contract, nor impliedly 
excluded by it; and the general rules laid down in former 
decisions were recognized and affirmed. And, in the judgment, 
it is expressly said, that evidence of established usage is admis- 
sible, not merely to explain the terms used in a contract, but to 
annex customary incidents when it is not expressly or impliedly 
excluded from the written instrument, and that the question was, 
whether the usage was excluded by implication in the contract 
in question; and it was held it was not, but that such usage was 
consistent with the contract. Some remarks have been made as 
to the extent.of the application of the rule by which a contract 
without a warranty is transferred into a contract: with a warranty 
with all its important consequences. But even if the application 
of the rule in that particular case could be questioned, it is a 
distinct authority in affirmance of the general rule ; and we are 
more satisfied to decide this case upon the direct application of 
the undoubted rule of evidence to the facts of this particular 
case, than to resort to doubtful analogies ; and we think that the 
admission of the evidence of the usage offered in this case would 
be to allow aright to be set up inconsistent with, and contra- 
dictory to, the terms of contract, and to annex an incident to the. 
subject-matter, which, if not expressly, is clearly impliedly 
excluded by the contract; and we, therefore, think the evidence 
was properly rejected, and that the rule must be discharged. 
Rule discharged. 
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SELECTIONS FROM RECENT AMERICAN REPORTS. 


Cusuine’s Reports of Cases argued and determined in the Supreme Judicial Court of 
Massaehusetts, from March to September, 1848: Vol. I. Boston, 1850. 

Barzour’s Reports of Cases in Law and Equity, in the Supreme Court of New York, 
from October, 1847, to November, 1848: Vol. IV. New York and Albany, 1850. 

Denio’s Rerorts of Casesin the Supreme Court and Court for the Correction of Errovs of 
New York: Vol. V. New York and Albany, 1850. 

Action on the Case.— An action on the case can not be main- 
tained by a widow, to recover damages for the loss of her hus- 
band, or by a father for the loss of service of his child, in conse- 
quence of the death of the husband or child, occasioned by the 
carelessness or fault of the agents, or servants of a railroad 
corporation. Carey v. Berkshire Railroad Company,1 Cushing, 475. 

Acknowledgment.— A debt, barred by a bankrupt’s or insol- 
vent’s discharge, can not be revived by an acknowledgment; but 
only by an express promise. Watkins v. Stevens, 4 Barbour, 168. 

Agent.— An agent has no right to delegate his authority to a 
sub-agent, without the consent of his principal ; but where, from 
the nature of the agency, a sub-agent must necessarily be 
employed, the assent of the principal is implied; as where a 
draft, payable at a distant place, is left with a bank for collection, 
it must be presumed that it is intended to be transmitted to a sub- 
agent, at the place where it is payable, and not that the bank is 
to employ its own officers to proceed there, for the purpose of 
obtaining payment. When suitable sub-agents are thus employed 
in good faith, the coliecting bank is not liable for their neglect or 
default. Dorchester and Milton Bank vy. New England Bank, | 
Cushing, 177: 

Agreement—Where a party enters into a special contract, 
which is entire, for the sale and delivery of property at a specificd 
price, a full performance on his part is a condition precedent to 
his right of action against the vendee, for the price of any part 
of the property delivered under the contract. In this case, there 
was a refusal to deliver the remainder of the quantity sold. 
McKnight v. Dunlop, 4 Barbour, 36; Acc. Witherow v. Witherow, 
16 Ohio R. 238 ; Paige v. Ott, 5 Denio, 406, where the party con- 
tracted to deliver a quantity of timber, at a given day, which was 
subsequently enlarged, by consent, at a certain price per foot, to 
be paid for on the delivery of the whole. The court held that he 
could not recover for a part performance, although the vendee 
had used the timber already delivered. 
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Bailment.— Where property, deposited with a warehouseman, 
is delivered to some person other than the owner, by the mistake 
or negligence of the bailee, this is, in law, a conversion of the 
property by the bailee, for which he is liable in an action of trover. 
Willard v. Bridge, 4 Barbour, 361. 

Cases Overruled, Commented on, ete.— 

Boughton v. Bruce, 20 Wend. 235, commented on in Schroeppel 

v. Corning, 5 Denio, 242. 

Butler v. Palmer, 1 Hill’s N. Y. 824, in part, denied in Pe 

Westchester, 4 Barbour, 64. 

Chapin v. Merrill, 4 Wend. 557, overruled in Kingsley v. Balcome, 

4 Barbour, 131. 

a v. Nellis, 4 Wend, 398, disapproved in Seneca County Bank 
. Neass, 5 Denio, 338. 

Hubert v. Groves, 1 Esp. 148, disapproved in Lansing v. Wisvwell, 
5 Denio, 218. 

fickson v. Leggett, 7 Wend. 377, disapproved in Moore v. Spell- 

man, 5 Denio, 230. 

Le Guen v. Gouverneur, 1 John. Cases, 486, commented on in 

Yates v. Fasseti, 5 Denio, 29. 

Lusi v. Druse, 4 Wend. 313, examined in Van Rensselaer v. 

Jewett, 5 Denio, 134. 

Moss v. Oakley: 2 Hill, 265; Moss ». Bitte Lead Mining Com- 

pany, 5 Hill, 187, overruled in McCullough v. Moss, 5 Denio, 567. 
Nix v. Cutting, 4 Taunt. 18, disapproved in Foot v. Burch, 5 

Denio, 187. 

North Hempatead v. Hempstead, 2 Wend. 131, disapproved in 

Moore v. Spellman, 5 Denio, 230. 

Perley v. Spring, 12 Mass. 297, doubted in Kingsley v. Balcome, 

4 Barbour, 131. 

Van Rensselaer v. Platner, 1 John. 276, examined in Van Rensseluer 
v. Jewett, 5 Denio, 134. 

Condition.— A substantial compliance, without any intentional 
variation, should, in all cases, be considered as a full performance 
of a condition, whether precedent or subsequent. The mere 
unintentional departure from the terms of a contract, for building 
a house, in some trifling and unimportant matter, will not 
deprive the builder of all compensation. Smith v. Gugerty, 4 
Barbour, 614. 

Dower.— A woman who has obtained a decree for a divorce, a 
vinculo matrimonii, for the adultery of her husband, is not, after his 
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death, entitled to dower in his real estate. Wait v. Wait, 4 Bar- 
bour, 192. The rule in Ohio is otherwise. Swan's Stat. 293, § 5. 
Mansfield v. McIntyre, 10 Ohio R. 27. 

Easement.— A devise of land, to which a right of way is appur- 
tenant, will pass the easement to the devisee, although it be not 
specified in the will. And, if the land be devised to two, each 
devisee acquires a right of way as appurtenant to his particular part 
of the land. Lansing v. Wiswall, 5 Denio, 213. The doctrine of 
the civil law, with its limitations, is stated in Domat’s Civil Law, 
§§ 1076, 1061. Underwood v. Carney, 1 Cushing, 285. 

Ljectment.— Ejectment will lie for land which was below high 
water mark, in navigable waters and arms of the sea, where it 
has been filled up and made hard land. And it seems that the 
title of the people of the state, in their right of sovereignty, 
attaches to such lands, and that they may recover them in eject- 
ment, without proof of title under the parties, by whom the lands 
were reclaimed. The People v. Mauran, 5 Denio, 389. 

Election. — A ballot cast for a candidate for office in which only 
the initial letters of his christian names are inserted, as J. R. 
Eastman for John R. Eastman, is a legal ballot for the person 
designated by such initials, provided it be found, by verdict, that 
the elector so intended. The People v. Seaman, 5 Denio, 409. 

Evidence.—In an action by an indorsee against the maker of a 
note, purporting to be indorsed in blank by the payee, and by 
several others, the plaintiff will sufficiently show his title to the 
note by proving the indorsement by the payee, without giving any 
evidence respecting the genuineness of the subsequent indorse- 
ments. Pentz v. Winterbottom, 5 Denio, 51. 

Where handwriting is to be proved by comparison, which is 
allowed in Massachusetts, the standard used for the purpose 
must be a genuine and original writing, and must first be estab- 
lished by clear and undoubted proof. Impressions of writings, 
taken by means of a press, and duplicates made by a copying 
machine, are not originals, and can not be used as standards of 
comparison, Commonwealth v. Eastman, 1 Cushing, 189. 

Fixtures.— Machinery erected for manufacturing purposes on 
timbers imbedded in the ground, or fastened to the timbers of a 
building by bolts, screws, pins; or cleats, if put up with a view to 
its being removed without injury to the building, is not a fixture 
passing with the freehold. The motive power by which the 
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machinery is to be operated, is, in some cases, a circumstance 
which may determine the question whether it is a fixture. 

The rule as to fixtures, between the owner and the purchaser, 
at a sheriff’s sale, is the same as between vendor and vendee at 
private sale. Sarrer v. Chauffetéte, 5 Denio, 527. 

Forcible Detainer.— Where a party was in the unlawful pos- 
session of a farm, lying partly in Massachusetts, and partly in 
Connecticut, and the owner entered on the Massachusetts side, 
and demanded possession of the whole, and the other party, 
being then a short distance on the Connecticut side, and having 
an ox-goad in his hand, thereupon threatened violence to the 
owner with that weapon, if he did not leave the farm, upon which 
the owner abandoned his demand of possession : it was held that 
this was a forcible detainer of that part of the farm lying in 
Massachusetts. Benedict v. Hart, 1 Cushing, 487. 

Frauds, Siatute of — A promise by the purchaser of real estate, 
at the time of the conveyance, to pay the taxes that are or may 
be assessed thereon, for the current year, is not “a contract for 
the sale of lands, etc., or of any interest in or concerning the 
same,’ within the meaning of the Massachusetts statute. Brackett 
v. Evans, 1 Cushing, 79. 

A parol promise, made without consideration, to indemnify and 
save the promisee harmless from all damage, by reason of his 
becoming bail for a third person, is void,-as being within the 
statute of frauds. In this case,Si1, J. examined and commented 
on the cases on this subject, See Birkmyr v. Darnell, 1 Smith’s 
Leading Cases, *124, 213; Kingsley v. Balcome, 4 Barbour, 131. 

Habeas Corpus.— On the return by a public officer to a habeas 
corpus, stating that he detained the party by virtue of process, 
the existence and validity of process are the only facts upon 
which issue can be taken. The sufficiency of the evidence on 
which the process issued, can not be inquired ‘into on the return 
to a habeas corpus. If the warrant is void, the prisoner should 
be discharged. Bennac v. The People, 4 Barbour, 31. See Nelson 
v. Cutter, Johnson vy. United States, 3 McLean’s R. 326, 89 ; Adams. 
v. Brace, 2 West. Law Journal, 499 ; Swan’s Stat. 656, § 43. 

Homicide.— Where, upon the trial of an indictment for murder, 
the prisoner attempts to justify the homicide on the ground that 
it was committed in self-defense, he must show, to the satisfac- 
tion of the jury, that he was in imminent danger, either of death 
or of some great bodily harm. It is not sufficient that the accused 
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believed that it was necessary to take the life of his assailant in 
order to protect himself from some great personal injury. A 
homicide is not justified as having been done in self-defense, unless 
there was, first, a reasonable ground to apprehend a design on 
the part of the person killed, to commit a felony, or to do some 
great personal injury ; and, secondly, that there was, in fact, 
imminent danger of such apprehended design being accomplished. 
Thatis,it must appear that there was imminent danger that a felony 
would, in fact, be committed, or that some great personal injury 
would be inflicted, unless the assailant was arrested by death. 
The People v. Shorter, 4 Barbour, 460. The Ohio law, upon this 
subject, is stated, ante page 145, Ohio v. Walker. 

Interest.— Interest can not be allowed on an unliquidated 
account for goods sold and delivered, where ho time is fixed for 
payment, and where there is no agreement, express or implied, to 
pay interest. McKnight v. Dunlap, 4 Barbour, 36. 

The mere fact that interest is not paid at the time it is made 
payable, does not sanction the imposition of compound interest ; 
that is allowed only in cases of gross delinquency, of an inten- 
tional violation of duty. Ackerman v. Emott, 4 Barbour, 626. 

Jurisdiction.— Mere knowledge of the pendency of a suit in 
the courts of another state, without service of process, or an 
appearance, is not sufficient, of itself, to compromise the rights 
of the party in this state. If the record of a judgment, rendered 
in another state, set forth that notice of the action was given to 
the defendant, or that property was attached, and also what 
notice was given, or in what manner the attachment was made, 
the court will judge, upon the facts so stated, whether the notice 
or attachment was sufficient. The attachment must not be merely 
formal or nominal, as the seizure of a pair of can-hooks, but 
actual and effectual. Ewer v. Coffin, 1 Cushing, 23. 

istake.—'Fo entitle a party to relief in a court of equity, on 
the ground of mistake, in.a case free from fraud, the mistake must 
be-as to a fact constituting the very essence and condition of the 
contract, and the mistake must be as to a fact that the party 
could not, by reasonable diligence, get knowledge of it when put 
upon inquiry. Knowledge will be imparted to him, gui cam rem 
diligenter inquirendo notam habere possit. Taylor v. Fleet, 4 Bar- 
bour, 95. 

A court of equity will not set aside a voluntary conveyance, on 
the application of the grantors, on the ground that they were 
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ignorant as to what would be its legal effect and operation, and 
made a mistake in point of law. Courts do not undertake to 
relieve parties from their acts and deeds fairly done, on a full 
knowledge of the facts, though done under a mistake of the law. 
This rule prevails in all cases of compromises of doubtful, and, 
perhaps, in all cases of doubted rights, and in all cases of family 
arrangements ; but is relaxed where there is a total ignorance of 
title, founded on a mistake of a plain and settled principle of 
law, and in cases of imposition, misrepresentation, undue influ- 
ence, misplaced confidence, or surprise. Dupre v. Thompson, 4 
Barbour, 279. See Marriot v. Hampton, 2 Smith’s Leading Cases, 
269, *237, as to the rule at law. 

Negligence— An action for negligence can not be sustained if 
the wrongful act of* the plaintiff codperated with the misconduct 
of the defendant to produce the damage sustained. The rule is 
the same, whether the plaintiff’s act be negligent or wilful. 

A railroad company is not liable for negligently running an 
engine upon and killing the cattle of the plaintiff, which had come 
from the highway upon the track, though there was no fence to 
prevent their entry, The purpose of fences, in the view of the 
common-law, is to keep the owner’s cattle in, and not the cattle 
of others owt. Tonawanda Railroad Company v. Munger, 5 
Denio, 255. 

The extraordinary doctrine asserted in the sentence italicised 
above, that if the plaintiff was negligent, the defendant would 
not be responsible for wilful injury to him, is contained in the 
syllabus, but is directly contradicted by the case. “ Injuries 
inflicted by design,’ said the court, “ are not thus to be excused. 
A wrong-doer is not necessarily an outlaw, but may justly com- 
plain of wanton and malicious mischief.” 

Promissory Notes—— Who are considered bona fide holders of 
promissory notes, so as to exclude a defense which would be 
good against the original maker. Mickels vy. Colvin, Hunt-v. fu, 
4 Barbour, 304, 324. 

Sale.— Where the plaintiff sold to the defendant a quantity of . 
barley, the contract stating the amount to be seven. hundred 
bushels, or what the seller might have in a certain warehouse, at 
so much a bushel, to. be subsequently ascertained by weighing it 
out of the warehouse, unless the vendee should agree to take the 
weight on the books, and the vendor agreed that it might remain 
in his storehouse until a future day named, when his right to the 
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possession of the storehouse would pass to another person ; and 
the vendee agreed with the party who was to succeed to the pos- 
session of the building, for the storage of the grain after the day 
mentioned, and the plaintiff afterward presented a bill stating the 
aggregate amount of the purchase-money, upon which the pur- 
chaser made a partial payment, and acquiesced in the statement 
of the amount: it was held that, the quantity being thus ascer- 
tained, nothing further remained to be done, and the title to the 
barley passed to the defendant, and that upon the destruction of 
the barley, by fire, occurring after the change of possession of 
the warehouse, the loss fell upon the vendee. Olyphant v. Boker, 
5 Denio, 379. 

Statutes —Statutes exempting a debtor's property from the 
payment of his debts are not remedial in the ordinary sense, so 
as to require thenyto be construed with any peculiar liberality. 
They are in derogation of the common-law, and confer immuni- 
ties and privileges contrary to its general maxims. The inter- 
pretation, therefore, is to be according to what is written, or what 
is plainly or manifestly to be implied from what is written. Rue 
v. Alter, 5 Denio, 110. 

Trespass.— Where several persons were engaged in playing a 
game of ball on the public highway, and a traveler, lawfully 
passing thereon, was accidentally struck by the ball, it was held 
that all the persons so engaged were liable in trespass ; provided 
that from the width of the road, and the number of persons 
usually passing thereon, for the ordinary purposes of travel, the 
game was of such a character as to be likely to endanger the 
safety of travelers and passengers, and that the individual, by 
whom the ball was thrown, was acting in the usual manner of 
persons engaged insuch game. Vosburgh v. Moak, 1 Cushing, 455. 

Warranty.— Where an article is sold, with a warranty, or a 
representation amounting to a warranty, as to its quality, and, 
in an action by the seller te recover the price, the buyer relies 
upon a breach of the warranty, or the falsity of the representa- 
tion, to reduce the amount of his liability, the burden of proof is 
on him te show that the quality of the article does not corres- 
pond with the warranty or napa, Dorr v. Fisher, 1 
‘Cushing, 271. 

Witness.—It is no objection to the competency of a witness, 
called for the plaintiff, that the witness was the attorney who 
made the writ, that he was actively engaged in the trial as one of 
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the counsel for the plaintiff, and that he opened the case to the 
jury. Potter v. Ware, 1 Cushing, 519. Mr. Justice Mercaurs, in 
giving the opinion of the court, said; “In most cases, counsel | 
can not testify for their clients without subjecting themselves to 
just reprehension. But there may be cases in which they can do 

| it, not only without dishonor, but in which it is their duty to do it. 
Such cases, however, are rare; and, whenever they occur, they, 
necessarily cause great pain to counsel of the right spirit.” 





IN THE ENGLISH EXCHEQUER, MAY, 1850. 
Bristow v. SEQUEVILLE. 


[FROM TRE LONDON LAW JOURNAL REPORTS, VOL. XIX, N. 8., EX, 289.} 
EVIDENCE—FOREIGN LAW—STAMP—ONUS OF PROOF. 


In order to prove the foreign law at Cologne, a witness was called, who stated that he was 
a jurisconsult, and adviser to the Prussian consul in England ; and that he had studied law 
at the University of Leipsic, and knew from his studies there that the Code Napoleon was in 
force at Cologne. 

Held, that he was incompetent to prove the law at Cologne. 

The courts in this country do not take notice of the revenue laws of another eountry, 
unless where the contract itself is made void by them. 

In order to prove that a certain company, for working mines in Westphalia, had never been 
finally constituted, the plaintif gave general evidence that nothing had been done in this 
country toward such final constitution. 

Held, that in the absence of any evidence on the part of the defendant to the contrary, 
the jury were warranted in finding that the company never was finally constituted. 


Special assumpsit to recover back £200, paid by the plaintiff to 
the defendant, for certain shares in a company for working mines 
in Westphalia, called “The Duisburg Iron Company,” in pursu- 
ance of an agreement for the sale of the same to the plaintiff, 
which the defendant had agreed to pay back to the plaintiff if the 
said company was not finally constituted within six months. The 
declaration set out the agreement, and averred that the said - 
company was not finally constituted within the six months. 
Breach, non-payment of the £200. 

The defendant pleaded (inter alia) that the company was finally 
constituted within six months. Issue thereon. 

At the trial, at Guildhall, before Alderson, B., at the sittings in 
Easter term, the plaintiff proved the agreement, and he proposed 
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to prove the payment of the purchase-money by certain receipts, 
two of, which had been given in England, and were duly stamped, 
~ but the other two had been given at Cologne, and bore no stamp. 
It was objected, on behalf of the defendant, that, by the law in 
force at Cologne, the receipts were inadmissible for want of a 
stamp, and could not, therefore, be admitted in evidence here. 
His Lordship then required the counsel for the defendant to prove 
the law of Cologne, and for that purpose a Dr. Boch was called 
as a witness. Heé»stated that he was a jurisconsult and adviser 
to the Prussian consul in England; that he knew the Code 
Napoleon (a copy of which was produced) was in force at Cologne ; 
and that by that code the receipt was inadmissible, because 
unstamped. On cross-examination, it appeared that he had 
studied law at the University of Leipsic, and, from his studies 
there, was able to speak as to the Code Napoleon being the law 
at Cologne. His Lordship admitted the receipts, giving his opinion 
that the foreign law was not sufficiently proved, and that, even if 
proved, it would not prevent the receipts being given in evidence. 
The evidence given by the plaintiff to show that the company 
was not finally constituted, consisted of prima facie proof, by one 
of the trustees and other persons connected with the company, 
that nothing had been done in England toward it. No admis- 
sible affirmative evidence was offered by the defendant ; and his 
Lordship left it to the jury to say whether, in the absence of such 
evidence, they were satisfied with the evidence offered by the 
plaintiff ; and the jury found a verdict for the plaintiff. 

Scotland now moved for a new trial, for the rejection of evidence 
and misdirection. The witness was competent to prove the law 
in Cologne, because he has had the means of making himself 
acquainted with it, and his not having practiced is only a ground 
for observation on the value of his evidence. 

[Avperson, B.—If ‘a man who has studied law in Saxony, and 
has never practiced in Prussia, is a competent witness, why may 
not a Frenchman, who has studied the books relating to Chinese 
law, prove what the law of China is?] 

Here the witness stated he had studied at the Leipsic Univer- 
sity, to which the Prussians resort. According to Baron de Bode’s 
case, 8 Q. B. Rep. 208, 246, 259, this evidence was admissible. 
The statement of a witness as to a decree of the National Assem- 
bly in 1789, abolishing feudal law in Alsace, was there admitted, 
as he had learnt the fact in the course of his lega) studies. 
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[Atperson, B.—But he had a personal knowledge of the prac- 
tice of the law in Alsace.] 

According to Vanderdonckt v. Thellusson, ante, C. P. 12, any 
person conversant with foreign law is a competent witness upon 
the subject. Here it was the express object of his study. 

[Rotre, B.—If this is sufficient, it would do to study the Ger- 
man‘law at Oxford. | 

Assuming that the evidence of the foreign law was sufficient, 
the document was not receivable. By the comity of:nations our 
courts take notice of the laws of another country. In Alves v. 
Hodgson, 7 Term Rep. 241, a promissory note, not stamped 
according to the law of Jamaica, was rejected, notwithstanding 
the argument was used that the court would not notice the revenue 
laws of the country. 

[Rotre, B.—The law is, if by the revenue laws of the country 
it is not a contract there, it is not a contract here. | 

[Pottock, C. B.—In James v. Catherwood, 3 Dowl. & Ry. 190, 
receipts, though not stamped according to the law of France, 
were held admissible. ] 

If the decision in Alves v. Hodgson be correct, the revenue laws 
are to be taken notice of, and in principle there is no distinction 
between that case and the present. Lord Kenyon says, “ We 
must resort to the law of the country in which the note was made, 
and, unless it be good there, it is not obligatory in a court of law 
here.” It isalso submitted that, upon the evidence as to the final 
constitution of the company, the jury ought to have been directed 
to find for the defendant. It was a company to be put into 
operation abroad, and the plaintiff gave no evidence whatever 
that nothing had been done there toward its final constitution. 
The evidence only related to England. 

[Pottock, C. B.—No rule ought to be granted. The question of 
the stamp and the evidence of the foreign law have been disposed 
of during the argument. As to the remaining point, 1 think the 
learned judge was quite right in leaving it to the jury, and. they 
were right in deciding the matter in the negative. It is said, there — 
ought to have been some distinct evidence that it was not finally 
constituted abroad, but it appears to me quite sufficient to give 
such evidence as raises a reasonable doubt as to the existence of 
the positive fact, and the plaintiff having given such evidence 
inconsistent with the existence of the company, and the defendant 
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not giving any evidence at all, the jury were well warranted in 
finding that it did not exist. ] ) 

[Rotre, B.—I quite agree. With reference to the stamp | wish 
to observe that the marginal note of Alves v. Hodgson is quite 
correct, “ that the plaintiff can not recover upon a written contract 
made in Jamaica which, by the laws of that island, was void for 
want of a stamp,” and I think there must be some error in the 
report. If it means that the document was only inadmissible in 
evidence for want of a stamp, and, therefore, was inadmissible 
here, I entirely disagree. If the contract is void, that is, no con- 
tract at all in the place where it was made, then it could not be 
sued on any where. ] 

Auperson, B., concurred. Rule refused. 





IN THE ENGLISH EXCHEQUER, MAY 1850. 
Hurcumson v. Tue Yorx, Newcastie, anp Berwick, R. R. Co. 


[FROM THE LONDON LAW JOURNAL, VOL. XIX, N. 8., EX. 296.} 


[A report of this case on demurrer to the plea, in the eourt below, was given in a former 
number of this Journal (Vol. 7, 563). It was carried up by writ of error from the 
Exchequer Chamber to the Court of Exchequer of Pleas, where, on the 22d of May, 1850, 
the judgment was given, which is here reported. The case of Wigmore v. Jay, alluded to 
in this case, was decided the same day and on the same principle. This one has been 
selected as being the fuller report of the two.—Zd. of West. Law Jour.) 


NEGLIGENCE—MASTER AND SERVANT—LIABILITY OF MASTER TO HIS SERVANT 
FOR NEGLIGENCE OF FELLOW SERVANT—9 and 10 VICT. C. 93. PLEADING— 
NOT GUILTY. 


A master is not in general liable to an action at the suit of his servant for injuries sus- 
tained in consequence of the negligence of a fellow-servant acting in his master’s service ; 
but the master would be liable if the servant, guilty of negligence, was not a person of 
ordinary skill and care. 

In an action by the administratrix of J. H., under Lord Campbell’s Act, 9 and 10, Vict, 
c. 93, the declaration stated that one J. H. was in the employ and service of the defendants, 
and while he was such servant, and in the discharge of his duty as such servant, he became 
a passenger upon a railway of the defendants, in a carriage belonging to the defendants, 
drawn by an engine under the guidance, government, and direction of the defendants, to wit, 
by their servants, and that there was then upon the same railway another engine and car- 
riage of the defendants, under the guidance, government, and direction of the defendants, 
to wit, by their servartts, yet the defendants behaved and conducted themselves so negligently, 
carelessly, and improperly, in and about the guidance, government, and direction of the 
first-mentioned engine and carriage, and also in and about the guidance, government, and 
direction of the other engine and carriage, that the last-mentioned engine and carriage came 
into collision with the carriage first mentioned, and J. H. was thereby killed. 
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Plea, that the collision took place solely by the carelessness, negligence, unskillfulness, 
and default of the said servants of the defendants in the declaration mentioned, and that the 
said engines and carriages were at the time when, ete., respectively under the guidance, etc., 
of the said servants, who were then severally fit and competent persons, and the said negli- 
gence was wholly unauthorized by the defendants, and without leave, license, or knowledge 
of the defendants. 

Held, on special demurrer, first, that the plea was not bad as being only an argumentative 
denial of the alleged cause of action; and, secondly, that no cause of action was shown 
upon the record. 


This was an action, under the stat. 9 & 10 Vict. c. 93, brought 
by the plaintiff as administratrix of her deceased husband, Joseph 
Hutchinson, to recover compensation from the defendants, on the 
ground that he had met with his death by reason of the negli- 
gence of their servants. The declaration stated that, before and 
at the time of the committing of the grievance, Joseph Hutchin- 
son was in the employ and service of the defendants, and that 
while he was in such service and employ the said Joseph Hutchin- 
son, at the request of the defendants, and in the discharge of his 
duty as their servant, became and was a passenger in a certain 
railway carriage of the defendants, in and upon a certain railway, 
of which they were possessed, to go from, etc., to, etc., and which 
said railway carriage was drawn on the railway by a locomotive 
steam-engine ; that the steam-engine and railway carriages then 
were under the guidance, government, and direction of the defend- 
ants, to wit, by their servants in that behalf. It then stated that 
the defendants then were possessed of another locomotive steam- 
engine, which was drawing divers, to wit, ten other railway car- 
riages on the said railway, and that the last-mentioned locomo- 
tive steam-engine and railway carriages were then under the 
guidance, government, and direction of the defendants, to wit, by 
certain of their servants, yet the defendants, well knowing the 
premises, heretofore, to wit, etc., behaved and conducted them- 
selves in so negligent, careless, unskillful, and improper a manner 
in and about the guidance, government, and direction of the said 
first-mentioned locomotive steam-engine and railway carriage, in 
which the said Joseph Hutchinson was such passenger, and also » 
in the guidance, government, and direction of the said other loco- 
motive steam-engine and railway carriages, that by and through 
the negligence, unskillfulness, and default of the defendants and 
their said servants in that behalf, and for want of due care and 
attention, the said last-mentioned locomotive steam-engine, so 
drawing the said last-mentioned railway carriages, to wit, etc. was 








Hutchinson v. The York, Newcastle, and Berwick R. R. Co. 183 


driven against the said carriage in which the said Joseph Hut- 
chinson was passenger, by means whereof he. was injured and 
died. Averment, that the action was brought on behalf of his 
wife and children. 

The defendants pleaded, secondly, that at the said time when, 
etc., the said locomotive steam-engine in the declaration secondly 
mentioned was driven upon, against, and camein contact with the 
railway carriage in which Joseph Hutchinson was such passenger, 
modo et forma as in the declaration mentioned, solely by and 
through the carelessness, negligence, and unskillfulness and default 
of the said servants of the defendants in the said declaration 
mentioned, and for want of due care and attention by them, and 
not by or though any other negligence, unskillfulness, default, or 
want of due care and attention, and that the said engines and 
carriages were at the said times when, etc., under the guidance, 
government, and direction of the said servants of the defendants, 
and of no other persons, and that the said servants were severally 
fit and competent persons to have the guidance, government, and 
direction of the said engines and carriages, as the said Joseph 
Hutchinson, deceased, at the time when, etc. well knew. And the 
defendants further say, that the carelessness, negligence, and 
unskillfulness, default, and want of due care and attention of the 
servants in the declaration mentioned, at the said time when, etc., 
were wholly unauthorized by the defendants, and were entirely 
without the leave, license, knowledge, sanction, or consent of the 
defendants. Verification. 

Special demurrer, on the ground that the plea a mounted to the 
general issue, and did not confess and avoid the cause of action. 
Joinder therein. 

Hugh Hill, in support of the demurrer.—Dec. 7, 1849, before 
Parke, B., Alderson, B., Rolfe, B., and Platt, B. It will be more 
convenient to consider, first, whether the declaration is good, as 
the defendants will contend that it is bad in substance. It involves 
the legal principle as to the liability of a master where the negli- 
gence of one servant causes injury to another servant, upon which 
Priestley v. Fowler, 3. Mee. & W. 1; s.c.7 Law J. Rep. (vn. s.) 
Exch. 42, has been the only case decided. 

[Parxe, B.—Has there not been a case recently at Nisi Prius ?] 

Yes; Wigmore v. Jay (see post p. 300.), and the question was 
there discussed upon the plea of the general issue, which favors 
the formal objection to this plea. Priestly v. Fowler was, in truth, 
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decided upon the principle, that the law will not protect a person 
in his negligence, where common prudence and caution are suffi- 
cient to guard him. Smith’s Lead. Cas. 2, 69. Many of the 
instances put by Lord Abinger in his judgment were not cases of 
master and servant. It may be that where the damage is neces- 
sarily incident to the service, no liability would arise, but why is a 
servant to be without remedy when a stranger would be entitled 
to recover? In this case, as stated in the declaration, no foresight 
or care of the deceased would have protected him. He was 
guilty of no negligence whatever, and had nothing to do with the 
management of either train. Suppose a servant is driving a car- 
riage belonging to his master, and another carriage, in which his 
master is, is driven wrongfully against his carriage, and he is 
injured, is he to be without remedy ?. Suppose a person employed 
to carry a letter-bag along the road, may he be run over with 
impunity by a carriage driven by any other of his master’s ser- 
vants? Here, he was going as a passenger in another train. 
Put the case of arailway clerk going from one station to another, 
and injured by one of the trains. 

[ Auperson, B.—There may be a considerable difference, where 
the injury arises from the mere carelessness wholly unconnected 
with the party injured ; but is that point raised by this declaration ?] 

[Parxe, B.—If the defendants are not responsible for the negli- 
gence of the train in which the plaintiff was, will the declaration 
do ? | 

The negligence is admitted, and the action will lie, if there was 
negligence by one only. Conjoint negligence is alleged, but proof 
of the mere negligence of the train in which the deceased was 
not would suffice. Negligence of the person injured does not 
preclude him from having any remedy against the party who is in 
the wrong. Bridge v. the Grand Junction Railway Company,3 Mee. 
& W. 244, and Davies v. Mann, 10 ibid. 546; s. c. 12 Law J. Rep. 
(x. s.) Exch. 10. 

[Parxe, B. referred to Thorogood v. Bryan, 18 Law. J. Rep. (x. 
s.) C. P. 336.] : 

There is no avoidance of the admitted negligence, for the alle- 
gation that the defendants employed competent servants, if it be 
any answer at all, amounts to not guilty. The declaration shows 
that the deceased was in the performance of his duty as servant 
to the defendants, and that the injury was inflicted by the gross 
negligence of others of the servants of the defendants. It is not 
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alleged that the defendants themselves personally inflicted the 
injury, but a constructive liability for the acts of their agents is 
relied upon; and if the law be that for ordinary negligence of 
their servants they would not be liable to another servant, then 
the plea is a mere denial of liability. 

J. Addison, contra.—The plea is, that the defendants are not 
liable as individuals, but only ifyunder the circumstances disclosed, 
they can be made liable for the acts of their servants ; and the 
defense raised is, that having appointed competent persons to do 
these duties, no one servant can complain of any injury caused 
to him by the act of another servant. His remedy must be 
against the servant alone. The declaration shows that there was 
negligence in both trains. The improper guidance, government, 
and direction is stated as to both trains. But the declaration is 
bad in substance. The answer to the objection, that the servant 
ought to have a remedy because a stranger would have, is that 
the former has entered into a contract and the latter has not. 
That contract includes the risks of the service. Here it was 
during his service, as in Priestly v. Fowler and Wigmore v. Jay. 
Put the case of two grooms riding out together, and one injures 
the other. The master is liabie to a stranger, because the servant 
is his agent, but not to another servant. 

[Parxe, B.—There is a difficulty in saying how much is to be 
proved under this declaration. ] 

Hugh Hill, in reply.—If it be necessary to maintain the action 
to prove that there was gross negligence on the part of the com- 
pany, then the plea is the general issue. The employment of 
incompetent persons would be gross negligence, and they would 
be liable. Cur. adv. vult. 

Judgment was now delivered by 

Axperson, B.—Having stated the pleadings, his Lordship said : 
On this record the question is, whether the defendants are liable 
for the injury occasioned to one of their own servants, by a col- 
lision, while he was traveling in one of their carriages, in dis- 
charge of his duty as their servant; in respect of which injury 
they would undoubtedly have been liable if the party injured had 
been a stranger traveling as a passenger for hire? We think 
that they are not. This case appears to us to be undistinguished 
in principle from that of Priestley v. Fowler. In that case the 
plaintiff was a servant of the defendant, and had sustained an 
injury by the defendant’s having overloaded a van in which he, 
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the plaintiff, was traveling, by the direction of the defendant, in 
discharge of his ordinary duties. That case was fully considered, 
and the court, after verdict for the plaintiff, arrested the judg- 
ment on the ground that a master is not, in general, liable to one 
servant for damage resulting from the negligence of another; and 
some of the inconveniences, not to say absurdities, which would 
result from a contrary doctrine were there pointed out. The 
principle upon which a master is in general liable for accidents 
resulting from the negligence or unskillfulness of his servant is, 
that the act of his servant is, in truth, his own act. If the mas- 
ter is himself driving his carriage and from want of skill causes 
injury to a passer by, he is, of course, responsible for that want of 
skill ; if, instead of driving the carriage with his own hands, he 
employs his servant to drive it, that servant is but an instrument 
set in motion by the master; it was the master’s will that the ser- 
vant should drive, and whatever the servant does in order to give 
effect to his master’s will may be treated by others as the act of 
the master. So far there is no difficulty. Equally clear is it that, 
though a stranger may treat the act of the servant as the act of 
his master, yet the servant himself, by whose negligence or want 
of skill the accident has occurred, can not; and, therefore, he can 
not defend himself against the claim of a third person. Nor if 
by his unskillfulness he is himself injured, can he claim damage 
from his own master upon an allegation that his own negligence 
was, in point of law, the negligence of his master. The grounds 
of this distinction are so obvious as to need no illustration. The 
difficulty is as to the principle applicable to the case of several 
servants employed by the same master, and an injury resulting to 
one of them from the negligence of another. In such a case, 
however, we are of opinion that the master is not in general 
responsible. Put the case of a master employing A and B, two 
of his servants, to drive his cattle to market; it is admitted if, by 
the unskillfulness of A, a stranger is injured, the master is respon- 
sible; not so if A, by his unskillfulness hurts himself; he can not 
treat that as the want of skill of his master. Suppose, then, that . 
by the unskillfulness of A, B, the other servant, is injured while 
they are jointly engaged in the same service; there we think B 
has no claim against the master: they have both engaged ina 
common service, the duties of which impose a certain risk upon 
each of them, and in case of negligence on the part of the other, 
the party injured knows that the negligence is that of his fellow- 
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servant and not of his master. He knew when he was engaged 
in the service that he was exposed to the risk of injury, not only 
from his own want of skill or care, but on the part of his own 
fellow-servant also, and he must be supposed to have contracted 
on the terms that, as between himself and master, he would run 
that risk. Now, applying these principles to the present case, it 
follows that the plaintiff has no title to recover. Hutchinson, the 
deceased, in the discharge of his duty as one of the servants of 
the defendants, had put himself into one of their railway carriages 
under the guidance of others of their servants, and by the neglect 
of those other{servants while they were engaged together with him in 
one common service the accident occurred. This was a risk which 
Hutchinson must be taken to have agreed to run when he entered 
into the defendants’ service, and for the consequences of which, 
therefore, they are not responsible. The declaration indeed states 
the accident to have arisen from the combined neglect of the ser- 
vants who were managing the carriages in which the deceased 
was traveling, and other of their servants who were managing 
the train with which the plaintiff’s carriage came into collision : 
and it was argued that this allegation is divisible, and in order to 
sustain the declaration it would not be necessary to prove any 
negligence on the part of the train in which Hutchinson was 
traveling, but it would be sufficient to prove negligence on the 
part of the other train, and so it was contended that even admit- 
ting the defendants would not be liable for any neglect on the part 
of those who were managing the train in one of the carriages in 
which Hutchinson was traveling, yet there could be no principle 
exempting them from liability for the acts of those who, though 
equally with Hutchinson servants of the defendants, were not at 
the time of the accident engaged in any common act of service 
with him. But we do not think there is any real distinction 
between the two cases. The principle is, that a servant, when he 
engages to serve a master, undertakes as between himself and 
his master to run all the ordinary risks of the service, and this 
includes the risk of negligence upon the part of a fellow-servant, 
when he is acting in the discharge of his duty as servant of him 
who is the common master of both. The death of Hutchinson 
appears on these pleadings to have happened while he was acting 
in the discharge of his duty to the defendants as his masters, and 
to have been the result of carelessness on the part of one or more 
other servant or servants of the same masters while engaged in 
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their service. And whether the death resulted from the misman- 
agement of the one train or of the other, or of both, does not affect 
the principle; in any case it arose from carelessness or want of 
skill, the risk of which the deceased had as between himself and 
the defendants agreed torun. It may, however, be proper, with 
reference to this point, to add, that we do not think a master is 
exempt from responsibility to his servant for an injury oecasioned 
to him by the act of another servant where the servant injured 
was not at the time of the injury acting in the service of his mas- 
ter. In such acase the servant injured is substantially a stranger, 
and entitled to all the privileges he would have had if he had not 
been a servant. It was contended that the plea in this case is bad 
on special demurrer, as being but an argumentative denial of the 
cause of action stated in the declaration; but we think this objec- 
tion is unfounded. Though we have said that a master is not: 
responsible generally to one servant for any injury caused to him 
by the negligence of a fellow-servant while acting in one com- 
mon service, yet this must be taken with the qualification, that the 
master shall have taken care not to expose his servants to unrea- 
sonable risk. The servant, when he engages to run the risks of 
his service, including those arising from the negtigence of fellow- 
servants, has aright to understand that the master has taken reas- 
onable care to protect him from risk by asseciating him only with per- 
sons of ordinary skill and care ; and the real object of the plea in this 
case is, to show that the defendants had discharged a duty, the 
omission to discharge which might have made them responsible to 
the deceased. The plea, therefore, appears not to be open to the 
objection insisted on. For these reasons, we are of opinion that 
the plaintiff has shown no ground of action, and so our judgment 
must be for the defendants. 
Judgment for the defendants, 
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Domat’s Crvit. Law. The Civil Law in its Natural Order. By Jzan Domart. Translated 
from the French, by William Strahan, LL. D., Advocate in Doctor’s Commons. Edited, 
from the second London edition, by Luther S. Cushing. In two volumes. Boston : 
Charles C. Little, and James Brown. 1850. 

«*The work of Domat, entitled The Civil Law in its Natural Order,’’ said the late Mr. 
Justice Story, “considering the age and the circumstances under which it was written, is a 
truly wonderful performance. His method is excellent, and his matter clear, exact, and 
comprehensive.”” The author was born at Clermont, the capital of the Province of Au- 
vergne (Puy-de-Déme), in France, on the 30th of November, 1625. Having been educated 
to the profession of the bar, he was appointed King’s Advocate. in the presidial court of 
Clermont, which office he held and exercised for thirty years. Late in life, he was brought 
to Paris, and introduced to tie favor and notice of the King, by Chancellor D’Aguesseau. 
The Civil Law was published in 1694, when the author was in his sixty-ninth year. He died 
two years after. There are several editions in French. The first English edition, by Dr. 
Strahan, was published in London, in 1720. The present edition is a republication of that 
work, with some verbal corrections, and a new, complete, and valuable index to the whole. 

The attentive reader can not fail to have observed the growing and decided influence of 
the civil law on our jurisprudence, since the time of Lord Mansfield. The prejudice under 
which it labored, for many years, in England, from its being introduced into that country 
by ecclesiastics, obnoxious both to the powerful temporal lords and the masses of the people 
dependent on them for protection, and sharing all their feelings and prejudices, has been 
gradually wearing away. The taunt that, “‘a beggar’s book outworth’s a noble’s blood,”’ has 
jost its edge; and the civil law is, to-day, quite as respectable, in Westminster Hall, as the 
works of Coke and Hale, and of hardly less authority. To the American lawyer, it is yearly 
becoming more and more important. In the endless confusion of gonflicting cases, no one 
feels secure. Nothing is permanent that is not founded in, reason and justice. Our law is 
4n that state, that unless a rule is settled, beyond all controversy, by the general voice of the 
profession. as a rule of property, it is liable to be overturned to-morrow, by showing a Jetter 
reason. The general equity of the civil law, and the minuteness of its details, extending to 
every conceivable subject of litigation, peculiarly commend it to all who desire to know their 
profession thoroughly. As an introduction to that study, no work is more appropriate than 
Domat, whose authority is invoked throughout the civilized world. 

The edition of Messrs. Little & Brown is in two royal octavo volumes, one of nine hun- 
dred and fifty-three pages, and the other of seyen hundred and eighty-one; the whole work 
being divided into three thousand nine hundred and three sections, for the convenience of 
referenee. ‘The first ninety-six pages are devoted to a treatise on law in general. The civil 
law is treated of under two divisions, the first part of which includes Engagements, and 
the second, Successions. Part first is divided into four books. In book first, voluntary 
and mutual engagements by covenants, including covenants in general, contracts of 
sale, of exchange, of hiring and leases, of loans, deposits, partnership, dowries, donations 
inter vivos, usufruets, servitudes, compromises, proxies, agents, bills of exchange, etc., are 
discussed. The seeond book treats of engagements formed without any covenant, inclading 
the relationship ef guardian and ward, executors, corporations acting through directors, 
€ngagements formed by accident, or accidental possession of goods, and fraudulent convey- 
anees. The third book {s devoted to the consideration of the consequences which add to 
engagements, or which strengthen and corroborate them. Under this division, falls the sub- 
ject of pawns, sureties, costs, interest, damages, proofs, possession and prescription. The 
remaining book of part first is taken up in treating of the consequenees which annul or 
diminish engagements, as payment, novations, cession of goods, reseission of contracts, etc. 
It is from this part of Domat, that we have borrowed so largely. Stary, Kent, and Burge 
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quoted it constantly. Part second, on Suecessions, has been drawn upon less frequently. 
This Boston edition isa handsome one; and we hope its publication may increase the number 
of the students of the civil law among the lawyers of our country. 





Rerveiication oF Hammonp’s Reports. Cases Decided in the Supreme Court of Ohio, 
upon the Circuit. and at a Special Session, in Columbus, December, 1825, Reported in 
Conformity with the act of Assembly. By Cuartes Hammonp. Volume II. Spring- 
field: Published by Geo. D. Emerson & Co. 1850. 


In the preface to this volume, Mr, Shellabarger, the editor, says that ‘the circumstances 
under which the notes were prepared, were such that nothing could be attempted in them, 
more than an annotation of some of the Ohio decisions involving points kindred, in different 
degrees, to those in the cases to which the notes are appended. It was thought, by the pub- 
lishers, that such annotations upon our reports, although necessarily imperfect, might some- 
times be of use to those not happening to have more complete digests at hand.”’ 

It is a matter of regret that the publishers should have thought annotations of so little 
importance. In the hands of so competent an editor, as we understand Mr. Shellabarger to 
be, time and labor could not have been better employed than by collecting and arranging all 
the subsequent Ohio, and the principal American decisions, on the topics treated of in the 
text; pointing out cases overruled and doubted; correcting references to correspond to the 
Revised Statutes; and indicating the changes which legislation had introduced. Scareely 
any thing of this kind has been attempted. The notes to each case do not, generally, exceed 
five lines, and are confined to the briefest intimation of the conténts of the case cited, the 
name of the ease being almost always omitted. In a very few instances, notes extending to 
nearly half a page are given, and references made to subsequent statutes. The consequence 
of this partial annotation will be that no one can feel safe in relying on the notes. Let us 
illustrate. In a note to Murphy v. Lucas, page 255, the editor says, “ Justices can not sign 
or docket bills of exceptions in forcible entry or detainer, xvi, 408.’’ The case is correctly 
cited, but the law has been changed by statute, 47 Ohio Laws, 38, §1. In the Bank of the 
United States v. Schultz, 495, thé court being equally divided in opinion, ‘the bill was, 
consequently, dismissed ;’’ but no intimation is given that, in aeapital or penitentiary offense 
any different rule would prevail, 42 Ohio Laws, 52, §2. In Byington v. Geddings, 227, 
the court held a note, payable in cattle, negotiable. ‘ From any direct intimation contained 
in the note, the reader may still infer that that is law, though it was unanimously overruled 
jn Rhodes y. Lindly, 3 Ohio Rep.,51. There is another matter which would be well to 
attend to in the subsequent volumes: the naming of the cases cited, instead of simply referring 
to the volume and page where they may be found. It is charitably to be presumed that a 
practicing lawyer is familiar, by name, with the primcipal cases in the Ohio Reports, and will 
know, if the principle of the ease is ¢¢ 
the name is correctly given. There is ¢ 
Reports—the paging of the different edit 

With these exceptions, we can recommend this republication to the profession. It is 
handsomely printed, with new type, well bound, and furnished at a moderate price. 
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Werster’s Triau. Report of the Case of John W. Webster. Master of Arts, and Doctor of 
Medicine, of Harvard University: member of the Massachusetts Medical Society, of the 
American Academy of Arts and Sciences, of the London Geological Society, and of the 
St. Petersburg Mineralogical Society; and Erving Professor of Chemistry and Mineral- 
ogy in Harvard University ; indicted for the murder of George Parkman, Master of Arts, 
of Harvard University, Doctor of Medicine of the University of Aberdeen, and member 
of the Massachusetts Medical Society, before the Supreme Judicial Court of Massachu- . 
setts ; inginding the hearing on the petition for a writ of Brror, the Prisoner’s Confessional 
Statements, and application for a commutation of sentence, and an appendix containing 


several interesting matters never before published. By Gzorce Bemis. Esq., one of the 
counsel in the case. Boston: Charles G. Little and James Brown. 1850. 


This is a book of six hundred and twelve pages, which we have recently received from the 
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very liberal and enterprising publishers. It is, probably, the most complete report ever 
made, certainly the most complete one we have ever seen. We had thought Dr. Stone’s Pho- 
nographic report excellent, but this is far superior. Here we have the entire history of, per- 
haps, the most interesting case which the annals of crime present, commencing with the 
disappearance of Dr. Parkman, and ending with the execution of Professor Webster. Noth- 
ing is omitted. ' We have plans of the medical college, drawings of the remains, a fae simile 
of the forged letters—every thing, in short, which can throw light upon the terrible tragedy. 


Kentucky Reports. We have heretofore had occasion to speak of the great enterprise of 
Messrs. H. W. Derby & Co., in publishing a new edition of all the Kentucky Reports, num- 
bering thirty-five volumes. in terms of well-deserved praise. We refer to this enterprise 
now, for the purpose of announcing the appearance of T. B. Monroe’s Reports, seven volumes 
in three, done up in the best style of law publications. We understand that Dana’s Reports, 
nine volumes in four, will appear in a few days, and these will complete the series. We 
shall then have the original thirty-five volumes in twenty-four. To show how great a bene- 
fit the profession will derive from this enterprise, we subjoin an extract from the circular of 
the publishers : 

A NEW EDITION OF THE KENTUCKY REPORTS, 

Without condensation or omission, printed in the best style, and bound in a superior man- 
ner, and, with the exception of Bibb, will be furnished at one-third less than the price of the 
first edition, which has been for some time out of print. 

NOW PUBLISHED AND READY FOR DELIVERY. 


Harding’s Reports, from 1805 to 1808, ILvol. price $350 1 vol. 
Bibb’s Reports. ** 1808 to 1817, 4 vols. “ 20 00 8 4-vols. 
A. K. Marshall’s do., « 1817 to 1821, 3 vols. “ 10 00 2 vols. 
Littell’s do., ‘© 1822 to 1824; 5 vols. os 20 00 3 vol 
Littell’s Seleet Cases, “1795 to 1821, —-1 vol. “ § ey 
T. B. Monroe’s do., ** 1824 to 1828, 7 vols. $s 23 00 3 vols. 
J.J. Marshall’s do., ** 1829 to 1832, 7 vols. sf 23 00 7 vols. 
Dana’s do., ** 1833 to 1840, 9 vols, ad 35 00 4 vols. 
24 vols. 


Any of the Reports will be sold separately, at the prices attached. When a complete set, 
of 37 volumes. are taken, they will be furnished at $125, net. 

The high value in which the Kentucky Reports are held by the most able lawyers in the 
United States, in connection with the great reduction in price, induces the publishers to hope 
that they will be well received by the profession. 







Ossections to the Act of Congress, commo 1 the Fugitive Slave Law, Answered, in 


a letter to Hon. Washington Hunt. Governor @leebof the State of New York. By James 

A. Dorr, a member of the New York Bar.” New York: 1850, pp. 15. 

This tract notices the objections that the act deprives persons of the writ of habeas corpus, 
and of trial by jury, of the mode of appointing commissioners, and of the exclusion of the 
evidence of the fugitive. It is rather a comment on the text of the law, than the presenta- 
tion of any new Views. Since the publication of our December number, the following 
letter, post-marked Urdana, O., traversing the views expressed in the Journal some time 
since, in manner and form as alleged, came to hand. 

To the Editors of Western Law Journal : 

GenTLeMEN,—I feel impelled to enter my dissent from the remaaks on the Fagitivo Slave 
Law, pnblished in the November number of the Western Law Journal. 

I do not see why a law should be styled extraordinary in its character, which contains, 
nothing new in principle, and which, as a remedial measure, was imperiously demanded to 
maintain and carry out a requisition of the constitution. The law does not violate any prin- 
ciple of justice in depriving men of their liberty, upon an ex parte trial; for justice requires 
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that very course, in the administration of laws. The arrested party has a full trial, if the 
ownership has not been established in another state. If that ownership has been established | 
the question of identity, alone, is open, and préperly so, as in the case of fugitives from, jus- 
tice. Both classes of fugitives must try the main question of fact in the states they flee 
from. ‘The law does not set aside the writ of habeas corpus, and I can only wonder at the 
conception. And as to the decision of an inferior tribunal being final, it would be a strange 
thing, indeed, if there could be an appeal of fact in such a cage, As to the executive offi- 
cers, it is no very strange thing to hold them responsible for the due execution of precess, . 
aud to fix the measure, both of fines and damages, which shall be meted to delinquency. 
The plainest principles of justice would be violated if this were not so. And if we are bound 
to smile at the wisdom which seeks to make laws effectual by merely piling up penalties, the 
enactments for some centaries past have given us much cause of mirth. This dissent is not 
meant to create discussion, but to make a few counter assertions on a matter of law. 

r 4 Twerru Circuit. 


Youncr anp Cottyer’s Rerorts. Reports of Cases decided in the High Court of Chancery 
Np by the Right Hon. Sir J. L. Knight Bruce, Vice-Chancellor. By Epwarp Younes, of 
the Middle Beagle, Esq., and Joun Cotxyer, of Lincoln’s Inn, Esq., Barristers at Law. 
e With notes an references to both English and American decisions, by E. Fitch Smith, 
Counsellor at Law. Vol. II., Michelmas Term, 1842, to Hilary Term, 1844. New 
York: Banks, Gould & Co., ‘Law Booksellers. Albany: Gould, Banks & Gould, 475 

Broadway. 1850. 
We have just received from the publishers the above volume, which brings the English 
*" Chancery Reports down to Hilary Term, 1844. The notes by Mr. Smith are neither long 
nor ntmerous, but are judiciously made, and very considerably enhance the value of the 
book to the American lawyer. The only matter of regret is, that this enterprise of furnish- 
ing a cheap American reprint of the English Chancery Decisions (the price isonly $3 per vol- 
ume) should have been so long suspended. It stopped with the eighteenth volume, at which 
vp point it was recently resumed, at each end, if we may use that expression. Thus we now 
have the nineteenth, twentieth. and twenty-first, and also the twenty-ninth and thirtieth 
volumes. ‘The interval is to be filled up as rapidly as possible, and at the same time each 
new volume will be reprinted as soon as it can be received from Eugland. The thirtieth 
volume contains the cases in the fourth volume of Hare, and brings the decisions down 


to 1846. : 
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. PacE o Virginia Military Di Trrues. The Fn hag Warrants. ts, Entries ee s, and 7 Det 
in the Virginia i in Ohio, cones e Kent 
a sions, by tents olson, . I J H. Riley & Co., publishers. 1 
This is a book of peapter e8 , very neatly printed, of which the publishers 
have just favored us with a copy. We hardly know where a greater amount of useful matter 
can be found in so small a compass. To all concerned with the Virginia Military Titles, 
either in Ohio or Kentucky, this beok, in the saving of labor, will be worth a hundred times 
its cost. Mr. Page has already established a high reputation by his on Divorce, which 
will be enhanced by the present production. The Preract is so short, and so modest withal, 
that we subjoin the whole of it : 


“This performance was compe’, chiefly, for the writer’s own use and satisfaction : 
publication ma a ers, who desire to obtain some knowledge of V military title, 
the necessity o } more than a thousand cases, buried ina hundred and twenty 


volumes of shen ote older ywyers it may serve as - It does not aspire to a 

high degree of * , and those who use it are ify the — by penonal 
‘examination, ‘intended for cireulation among three or four la “ 
whom not a third be purchasers, can hardly be to exhibit the ion and : 
accuracy of a more ambitious and remunerative work. publishers are reimb for 9 
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their expenditure of ink and paper, and the writer escapes without disgrace, his 
wishes, as far as this performance is concerned, Will be matilied 


ty s it : 





